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Morray v. Yates, Appellant. 


Final Judgment in Partition: petition ror review. Under the 
present statute, where land is ordered to be sold for purposes of par- 
tition, there is no final judgment till the sheriff’s report of sale is 
filed and an order is entered approving the same and directing dis- 
tribution of the proceeds. The order of partition and sale is not a 
final judgment. The three years allowed for filing a petition for 
review in certain cases, (R. S., 3 36S4,) commence to run from the 
date of the order of distribution. 
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Murray v. Yates. 


Appeal from Gentry Circuit Court.—Hon. 8. H. Ricnarpson, 
Judge. 


REVERSED. 


Geo. W. Lewis, Bennett Pike and Vinton Pike for ap- 
pellant. 


John Edwards for respondents. 


Hoven, J.—On the 24th day of January, 1876, Mary 
Yates, one of the defendants in the above entitled cause, filed, 
in the office of the clerk of the Gentry county circuit court, 
a petition to review and set aside the judgment theretofore 
rendered in said cause, in said court. The petition is en- 
titled as above, and is as follows: ‘“ Mary Yates, one of 
the defendants in the above entitled cause, states that at 
the September term, 1872, of the circuit court for Gentry 
county, an interlocutory judgment was rendered in the 
above entitled cause by said court for the partition and 
division of the following described lands, situated and be- 
ing in Gentry county, among the above named parties, to- 
wit: The south half of the northwest quarter of the 
southwest quarter, and the northwest quarter of the north- 
west quarter, both of section number 8, and the west half 
of the southwest quarter of section number 5, all in town- 
ship number 64, of range number 30, containing 140 acres, 
more or less. And the same was ordered by the court to 
be sold upon the terms named in said judgment, that is, 
one-third of the purchase money in hand, one-third on a 
credit of twelve months and the remaining third on a 
credit of two years; that at the March term, 1873, of said 
circuit court, the said iands were sold by the sheriff of said 
county, in pursuance of the order of the said court, to the 
plaintiff, R. B. Murray, and the defendant, Solomon Fist, 
for the sum of $458, and at the same term of. said court 
the sheriff filed his report of the sale of said lands, and 
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said cause was continued to await the collection of the 
purchase money unpaid; that afterwards, to-wit: at the 
September term, 1875, of said court, said sheriff made to 
said court his final report of the collection of the balance 
of the purchase money for said lands, and at sa:d term, to- 
wit: on the 11th day of September, 1875, said report was 
approved by the court and final judgment in said cause 
was rendered by the court, as required by law in such cases, 
directing the money to be paid out by the sheriff in accord- 
ance with the rights of the parties as ascertained and de- 
clared by the said court in said interlocutory judgment, and 
deeds were ordered to be made to the purchasers of said 
lands by said sheriff; that this defendant was, at the time 
said suit was brought, has hitherto been, and is still, a non- 
resident of this State, and was notified of the pendency of 
this suit by publication of notice of suit and not by sum- 
mons, and at no time appeared in said action as defendant, 
or otherwise, or had actual notice of the same till long 
after said lands were soid.” The petition then proceeds, 
in compliance with the statute, to state wherein the alle- 
gations of the petition on which the judgment of partition 
was rendered, weré materially untrue as to the petitioner’s 
interest, and prays that said judgment may be set aside 
and that she may be admitted todefend. The circuit court 
dismissed the petition for review, being of opinion that the 
judgment of partition and sale rendered at the September 
term, 1872, was the final judgment in said cause, and that 
the petition for review should, therefore, have been filed 
within three years from that date. The sole question be- 
fore us for determination, therefore, is, whether the judg- 
ment of partition and sale made in 1872, was a final judg- 
ment. 

In the case of Durham v. Darby, 34 Mo. 447, decided 
under the Revised Statutes of 1855, it was held that the 
judgment of partition and sale was the final judgment. 
The court observed in that case that the statute did not 
require any action by the court upon the sheriff’s report 
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of sale, and that nothing remained to be done in order to 
perfect the judgment. The statute under which this de- 
cision was made was amended in the revision of 1865, so 
as to require an order of distribution of the proceeds of 
the sale to be made by the court after the sheriff shall have 
reported his proceedings under the order of sale. This 
change in the statute, it was said by this court, in the case 
of Hinds v. Stevens, 45 Mo. 209. was intended “both to 
protect the sheriff and any rights that may have intervened 
since the former proceedings ;” and it is plainly intimated 
by further observations of the court in that case, that while 
under the statute of 1855, the case was ended and out of 
court after the judgment of sale, such would not be the 
case under the statute of 1865, and that even after such 
judgment new parties might be admitted and their inter- 
ests ascertained and protected. A corresponding and very 
significant change, not alluded to in the case just cited, was 
also made in section 68 of the statute of 1855, regulating 
appeals in partition suits. That section provided that “on 
all final judgments to be given upon partition made, or 
upon any order of sale of the premises mentioned in any 
petition, it shall be lawful for any of the parties to such 
judgment to appeal, or bring a writ of error thereon, within 
the same time and under the same restrictions and regula- 
tions applicable to others cases.” By the revision of 1865, 
tne first and second clauses of this section were amended 
so as to read as follows: “On all final judgments in any 
suit under this chapter, it shall be lawful,” ete. This 
change was evidently made in consequence of the change 
requiring action by the court on the report of the sheriff, 
and favors the view suggested in Hinds v. Stevens, supra, 
that a judgment of partition and sale was not to be re- 
garded as a final judgment under the statute of 1865. In 
Pomeroy v. Allen, 60 Mo. 530, it was held that the report of 
the sherift of his proceedings under the order of sale must 
be approved by the court before any deed can be executed 
by him; and in Parkinson v. Caplinger, 65 Mo. 290, it was 
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held that until such approval and an order of distribution, 
the case is still pending, and that the report of the sheriff, 
the approval of the court and the order of distribution 
correspond to the report of the commissioners, the approval 
of the court and the judgment that the partition or distri- 
bution, in kind, be firm and effectual forever. Following 
these decisions, we hold that the petition for review was 
filed in time, and the judgment will, therefore, be reversed 
and the cause remanded. The other judges concur. 


GOODFELLOW v. STILLWELL ef al., Appellants. 


1. Promissory Note: secuRED BY DEED OF TRUST: BONA FIDE PUR- 
CHASER. One who purchases a (negotiable) promissory note secured 
by a deed of trust, before maturity and without knowledge of pay- 
ments made upon it, is entitled to have the deed of trust enforced 
for the full amount of the note. (Logan v. Smith, 62 Mo. 455.) 


2. Principal and Agent: pEEp or TrRust. One who purchases a 
note secured by a deed of trust which authorizes the trustee to re- 
ceive payment, will be deemed to have constituted the trustee his 
agent for that purpose, if he does not revoke the authority so given. 


Appeal From Moberly Court of Common Pleas.—Hon. G. H. 
Burckuartt, Judge. 


REVERSED. 
Chas. A. Winslow tor appellants. 


Stillwell occupies the same relations to the security 
that he does to the note, of which the record shows he is 
a bona fide purchaser, and his rights thereto can only be 
affected in the same way. Logan v. smith, 62 Mo. 455; 
Updegraft v. Edwards, 45 Iowa 513; Mechanics Bldg. Asso. 
v. Ferguson, 29 La. Ann. 548; Dunean v. Louisville, 13 
Bush (Ky.) 378; s. ¢., 26 Am. 201. 


Henry, J.—The plaintiffs’ suit was to enjoin the de- 


» ed 
oid 
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fendants from selling certain parcels of land lying in Ran- 


dolph county, and the petition stated substantially, that on 
the 8th day of May, 1872, Hunt & Godfrey conveyed to 
Henry M. Porter a tract of ninety-five acres of land ad- 
joining the town of Moberly, and out-lots No. 56, 78, 11, 
12, 13, 15 and 16, for the consideration of $19,150, one- 
third of which was then paid, and for the balance Porter 
executed two promissory notes, each for $6,383—one paya- 
ble the 8th day of May, 1873, and the other the 8th day of 
May, 1874, and to secure their payment, executed a deed 
of trust conveying said land and lots to W. F. Barrows, 
trustee, and containing in addition to the usual stipulations, 
one constituting said Barrows the agent of Hunt & Godfrey 
to receive any payments of money on said notes, and to 
release from said deed of trust any portion of the land or 
lots which Porter might sell, at a price to be named by 
said Barrows, the latter receiving the purchase money, or 
notes for the same secured by deed of trust on the prop- 
erty so sold. June 19th, 1872, Porter sold tie ninety-tive 
acre tract to Wisdom & Rothwell, for $19,000—36,000 of 
which was then paid to Barrows, and, for the balance they 
executed two promissory notes for $6,500 each, one falling 
due June 19th, 1873, the other June 19th, 1874. In July, 
1872, Porter sold the out-lots to W. J. Hallock for $18,000, 
except out-lot No. 15, of which $6,000 was paid to Bar- 
rows, and for the balance Hallock executed two promissory 
notes for $6,000 each, one payable 28th day of March, 
1873, and the other 28th day of December, 1873, which 
were placed in the hands of Barrows, who then released 
said out-lots, except 15, from the deed of trust executed 
by Porter to him. He had also released the ninety-five 
acre tract. Out-lot No. 15 had been subdivided, and the 
plaintifts by purchase from Porter, or his assigns, are the 
owners thereof, and this is the property which Stillwell had 
advertised for sale under the deed of trust. It is alleged 
that the two Porter notes, the Wisdom & Rothwell notes 
and the Hallock note which became due 28th day of March, 
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1873, had been paid to Barrows while Hunt & Godfrey 
were owners and holders of the Porter notes, and before 
Stillwell received the note of which he seeks to enforce 


payment by the sale of the lot in controversy, and that 


Stillwell, when he received the note, had actual knowledge 
of all the facts. It was clearly es‘ablished by the evidence 
that Stillwell purchased the note in question for a valuable 
consideration before its maturity, and there was no evi- 
dence tending to show that he knew of any payments 
having been made on it, or that he was aware of the trans- 
actions between the parties to the several conveyances 
which are mentioned in the petition; while he testifies that 
he was ignorant that such dealings had occurred, or that 
any payments had been made on his note. On these facts 
he is unaffected by any payments made upon the note be- 
fore he obtained it, and Porter was still bound to him for 
its payment, and the deed of trust remained in full force 
for his benetit. Logan v. Smith, 62 Mo. 455. 

Any money received by Barrows in payment of the 
note held by Stillwell, after Stillwell became the owner. 
should be credited on the note. When he acquired it, he 
was aware of the authority given to Barrows by the deed 
of trust. That deed was before him when he purchased 
the note; and if unwilling for Barrows to receive payment 
of money on it, he should have revoked his authority, as 
to that note. By his conduct in the premises Barrows was 
constituted his agent to receive payment. By the judg- 
ment of the circuit court the injunction was made perpet- 
ual, and Stillwell appealed. That judgment is reversed 
and the cause remanded, to be proceeded with as herein 
indicated. All concur. 
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Tue State v. GILpert, Appellant. 


Indictment for Obstructing Public Road: evipexce. Upon 
the trial of an indictment for obstructing a public road established 
under the road law of 1868, (Sess. Acts, p. 149,) it is not necessary 
to show that the road was established in pursuance of a petition of 
twelve householders. That act authorizes the county court to es- 
tablish a road without such petition. Besides, section 34 of the act 
of 1877, (Sess. Acts, p. 401.) dispenses with such proof. 

———: Limitations. Prosecution for obstructing a public road is 
not barred by the lapse of two years from the commencement of 
the obstruction, if it continues down to the time of the indictment. 
——: EVIDENCE. It cannot be shown in defense of an indictment 
for obstructing a public road, that no notice of assessment of dam- 
ages in the location of the road was given. 


Appeal from Cass Circuit Court.—Hoyn. F. P. Wrieur, 


Judge. 
AFFIRMED. 
W. J. Terrell for appellant. 
J. L. Smith, Attorney General, for the State. 


Norton, J.—Defendant was indicted for obstructing a 
public road, at the March term, 1877, of the Cass county 
circuit court, and having been tried and convicted, brings 
tle same here by appeal. The cause was tried by the court 
without the intervention of a jury, and as no instructions 
were asked or given, we are restricted in our investigation 
to the action of the court in receiving evidence over the 
objection of defendant. 

The State offered in evidence an order of the county 
court, of date February 15th, 1869, showing the filing of 
a report of the road commissioner, of the plat and survey 
of a new road, No. 46, and an order approving the report 
und establishing the said road; also an order of date May 
20th, 1869, stating that road No. 46, having heretofore been 
established, is ordered to be opened. It is insisted by 
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counsel that the court erred in receiving this evidence, be- 
cause it was not shown that the order establishing the road 
was based upon a petition signed by twelve house-holders 
of the township or townships in which the road was estab- 
lished, and that without such petition the court had no 
jurisdiction to make the order in question. Under the 
General Statutes of 1865, relating to roads and highways, 
the objection made would have been at least plausible, if 
not tenable, but under the act of 1868, which was in force 
at the time the orders were made, it is neither plausible 
nor tenable. The 2nd section of said act, (Acts 1868, p. 
150,) provides “that the county courts are authorized and 
empowered, either with or without a petition, in cases 
where they shall deem it essential to the public good, to 
cause to be surveyed and located any road or roads,” ete. 
It thus appears that the presentation of a petition signed 
by twelve house-holders was not necessarily a jurisdictional 
fact under the act of 1868, inasmuch as the court had a 
right to proceed in the location of a road without such 
petition. The objection is also answered by section 34, 
Acts 1877, page 401, which provides, among other things, 
that on the trial of an indictment preferring such a charge 
as is imputed to defendant, “ it shall only be necessary for 
the prosecution to prove that such a road had been estab- 
lished by order of the county court, and that the same had 
been used as a public road.” 

[t is also insisted that as the evidence showed that the 
obstruction complained of, which consisted of a fence across 
the read and also a gate, was put upon the road two years 
before the indictment was found, the prosecution is barred 
by the statute of limitations. tlad the evidence shown 
nothing further than this, the objection would be well 
taken, but as it disclosed the further fact that the obstrue- 
tion was continued up to the time of finding the indictment, 
it is without foundation. 

There was no error in admitting as evidence the record 
of the township board to show that defendant had recog- 
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nized the road in question by making an application to 
change it. The objection to the evidence was, that it was 
not shown that the record offered was the record of Austin 
township, and that the board of directors of said township 
had no jurisdiction over the subject. Upon an examina- 
tion of the bill of exceptions, we find the direct statement 
made that “the entries were read from the record of the 
Austin township board,” which, in connection with the 
fact that under the township organization law the power 
to alter roads was directly invested in the officers therein 
named, (Wagner’s Statutes, 1329,) shows this objection to 
be groundless. 

The objection that notice of assessment of damages in 
the location of the road was not given, is answered by the 
case of Walker v. Likens, 24 Mo. 298. Judgment affirmed. 


All coneur. 





BEARDSLEE v. MoreNner, Appellant. 


Pleading: AMENDED PETITIONS: WAIVER. Section 3540 of the Re- 
vised Statutes, provides that: “If a third petition ° ° 

be filed and adjudged insuflicient . . the party filing such 
pleading shall pay treble costs, and no further petition shall be filed, 
but judgment shall be rendered.” Held, that this is mandatory. 
The court has no power to permit the filing of a subsequent peti- 
tion. Nor will the defendant waive his rights by answering such 
petition if one be filed, especially if he first moves to have it stricken 
from the files and for judgment, and upon such motion being over- 
ruled saves an exception. 

Debts, Indivisible Without Consent of Debtor. A creditor 
cannot, without the consent of his debtor, make a valid assignment 


of a part of his claim. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 


MeDearmon § Gauss and Hinman & Lewis for appellant. 
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Kingsbury & Bruere for respondents. 


I. 


Suerwoop, C. J.—There were six amended petitions 
filed in this cause, demurrers having proved successful as 
to six petitions, one original and five amended petitions. 
After the third amended petition had been adjudged insuf- 
ficiént on demurrer, defendant filed his motion to strike 
the fourth amended petition from the files, and to render 
a final judgment in his favor. This motion was unsuc- 
cessful, and exceptions were saved. Plaintiffs’ fourth and 
fifth amended petitions were likewise held insufficient on 
demurrer, but their sixth amended petition was held sufli- 
cient, and thereupon defendant filed his answer, on which 
the trial was had. 

The statute provides: “If a third petition * 

* be filed and adjudged insufficient, as above, or the 
whole or some part thereof be stricken out, the party filing 
such pleading shall pay treble costs, and no further peti- 
tion * * shall be filed, but judgment shall be 
rendered.” R.S. 1879, § 3540. This language cannot be 


regarded as anything short of mandatory, since the section 
just quoted contains not only an express prohibition against 
allowing any other petitions to be filed, but emphasizes 
that prohibition by commanding that “judgment shall b 
rendered.” This language is altogether too plain for con- 


struction. It leaves no discretion to the court, and requires 
no motion to bring the power of the court into active ex- 
ercise. Upon the occurrence of a third defective petition, 
the jurisdiction of the court to receive a further petition 
is cut off, and its only remaining power in the premises is 
to obey the behest of the statute, and render judgment. 
This view is in accord with that heretofore taken by this 
court in reference to the abating of suits unless revived on 
or before the third term after the suggestion of death, etc.. 
the statute requiring that in case there be no review on or 
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before the third term after suggestion of death, the suit 
shall abate. R.S. 1879, § 3668. And we held that after 
the time limited by statute for renewing the suit had ex- 
pired, a sci. fa. issued for the purpose of such review was 
improvidently issued, and the suit properly dismissed ; be- 
sause the writ being issued without authority of law, the 
plaintiff had acquired no rights thereunder; and that “ no 
provisions are made for extending the time so limited un- 
der any circumstances.” Rutherford v. Williams, 62 Mo. 252. 
It will be readily observed that the language of the section 
under discussion is more emphatic than the section com- 
mented on in the case cited. 

And it will not do to say that defendant, by answer- 
ing, has abandoned or relinquished any rights which the 
statute accords to a thrice successful demurrant. In the 
case at bar the defendant had done more than could have 
been legitimately asked at his hands; he had called upon 
the court to perform its statutory office, and, meeting with 
unexpected and unwarranted refusal, had no reason to ex- 
pect that a renewal of his motion would be of any avail. 
This is not like an instance where a party fails to take cer- 
tain objections either by demurrer or by answer, for there 
the statute is express that the party thus failing, “shall be 
deemed to have waived the same.” In the statute being 
discussed, a waiver is neither contemplated nor allowed. 
If the court under the statute could not permit a “ further 
petition” to be filed, certainly the successful demurrant 
could do no more, and by his bare permission enlarge the 
speciai statutory powers of the court. And it is evident 
in this case that the demurrant did not, if he could, waive 
any vantage ground he had gained; for he saved the point 
by his exception and renewed it by his motion in arrest. 
But even had the point not been thus saved, there it stands 
upon the record, a glaring disregard of a special statutory 
duty imposed upon the court. The legislature, no doubt, 
thought a pleader who could not draw a good petition in 
three trials, ought to go out of court, and not detain his 
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adversary any longer by his blundering dilatoriness. 
Whatever they may have thought, this is what they com- 
manded, and that command we are not at liberty to ignore. 
Wait v. Van Allen, 22 N. Y. 319. 


If. 


But aside from the point just referred to, one equally 
fatal to this appeal confronts us: Without the consent of 
the defendant, it was altogether out of the power of Mary 
Weiss to assign to her co-plaintiffs one-half of the sum 
due her by the note of defendant, and as much beyond 
their power to assigv to her one-half the sums specified in 
the notes made payable to them. This matter was so ruled 
in Burnett v. Crandall, 63 Mo. 410. A debtor has some 
rights to which the law gives recognition, and among them 
is the right to discharge his debt as an integer, and not 
otherwise, unless he so desires. The judgment is reversed 
and the cause remanded, with directions to dismiss the pe- 
tition. All concur, except Ray, J., not sitting. 





Stockine, Appellant, v. Howarp. 


False Pretenses. To constitute a criminal false pretense, a mis- 
representation must relate to a past event or existing fact, not to 
something to be done in the future. 

Action for Malicious Prosecution. It is no defense to an action 
for malicious prosecution to show that the affidavit made by the 
prosecutor was insuflicient in law to authorize the arrest and prose- 
cution which followed. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 


Vories § Hill for appellant. 
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H. M. Ramey for respondent. 


Henry, J.—This is an action for malicious prosecution. 
A demurrer to the petition was sustained, and from the 
judgment thereon, plaintiff has appealed. The ground on 
which the demurrer was sustained was that the affidavit of 
the defendant, upon which the warrant issued for the ar- 
rest of the plaintiff herein, did not sufficiently charge a 
crime. The affidavit charged that the plaintiff herein, at 
St. Joseph, Missouri, had procured the signature of defend- 
ant, as indorser of a note for $1,000, payable to A. Beattie, 
by falsely and fraudulently representing to him that 
plaintiff was worth $1,200 in personal property, consisting 
of, ete., and that if defendant would indorse said note he 
would give him a bill of sale of said property, and that 
defendant was induced thereby to, and did indorse said 
note, and that plaintiff had not given him the bill of sale, 
but had refused to do so, and had transferred and secreted 
said property, with intent to cheat defendant, ete. 

The affidavit did not state facts which constitute the 
crime of procuring the signature of affiant by false pre- 
tenses. The statement that plaintiff “had secreted and 
transferred the property,” was a virtual admission that he 
had the property of which he represented himself to be 
the owner, and the promise to give a bill of sale of the 
property, notwithstanding the subsequent refusal to do so, 
was not a false pretense. ‘The false pretense, under the 
statute, must relate to a past event or existing fact.” 2 
Wharton’s Crim. Law, 1173; The State v. Hvers, 49 Mo. 
544. 

But it does not follow that defendant is not amenable 
for the wrong done, in an action for malicious prosecution. 
Prof. Greenleaf‘, in his work on evidence, 2 volume, section 
449, says, on this subject: “ Nor is it material that the 
plaintiff was prosecuted by an insufficient process, or be- 
fore a court not haviig jurisdiction of the matter, for a 
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bad indictment may serve all the purposes of malice as 
well as a good one.” In Pippet v. Hearn, 5 Barn. & Ald. 
635, it was held that: ‘“ Where a man maliciously prefers 
an indictment against another for a crime, he is liable to 
an action for it, although the indictment be defective; for, 
in either case, whether the indictment be good or bad, the 
plaintiff is equally subjected to the disgrace of it, and put 
to the same expense in defending himself against it.” The 
same doctrine was announced in Savil v. Roberts, 1.Salk. 
14. The court in Chambers r. Robinson, 1 Stra. 691, ob- 
serves: “A bad indictment serves all the purposes of 
malice by putting the party to expense and exposing him, 
but it serves no purpose of justice in bringing the party to 
punishment if he be guilty.” The authorities in support 
of this proposition are innumerable. Morris v. Scott, 21 
Wend. 281; Stone v. Stevens, 12 Conn. 219; Shaul v. Brown, 
28 lowa 37; s. ¢.,4 Am. 151; Stancliff v. Palmeter, 18 Ind. 
324. Many respectable authorities sustain the doctrine 
announced by Mr. Greenleaf in the passage above quoted, 
that even though the magistrate had no jurisdiction of the 
offense of which the party was accused, and the proceed- 
ings before him were of no legal validity, they are sufli- 
cient to sustain an action for malicious prosecution. Mor- 
ris v. Scott, 21 Wend. 281; Stone v. Stevens, 12 Conn. 219: 
Hays v. Younglove,7 B. Mon. 545. We express no opinion 
on that point, as it is not before us in this case. 

The law would be very defective if a malignant per- 
son, for the gratification of his malice, could, by the use 
of its process, procure the arrest and imprisonment of one 
to whom he was inimical, and when sued for the wrong, 
successfully defend on the ground that the aflidavit made 
by him for that purpose, did not sufficiently describe the 
offense for which the party was arrested. Whether the 
affidavit be good or bad, the party who made it, thereby 
procured the warrant, and under it the arrest and impris- 
onment of the party; and the scandal and imprisonment 
are not the less hurtful to the person aggrieved, that the 








SUPREME COURT OF MISSOURI, 


Joice v. Branson. 


affidavit did not describe the offense with such accuracy 
as warranted the subsequent proceedings. All concurring, 
the judgment is reversed and the cause remanded. 


Jorce v. Branson, Appellant. 


Husband not a Competent Witness,when. When the wife is 
the substantial party to a suit her husband is not a competent wit- 
ness. 

Damages, Punitory and Compensatory. EvipeNce. Evidence 
of the circumstances under which an assault was committed, is ad- 
missible, either in aggravation or in mitigation of damages; not to 
excuse defendant from making full compensation for any actual in- 
jury he has inflicted, but for the purpose of showing either that cir- 
cumstances of malice, gross outrage, oppression or insult did or did 
not accompany the act. If there were no such circumstances, com- 
pensatory damages only can be recovered; and if such damages 
only are asked, the motive of the defendant is wholly immaterial 
and can have no bearing on the amount of recovery. 


Appeal from Phelps Circuit Court.—Hon. V. B. Hitt, 
Judge. 


REVERSED. 


L. F. Parker for appellant. 


SHEerwoop, C. J.—Action for damages alleged to have 
been caused by an assault and battery on plaintiff, Nicey 
L. Joice, the wife of her co-plaintiff, Wm. Joice. It was 
alleged that an abortion resulted from the injury caused by 
the battery. The answer was a general denial. 


I. 


The husband was properly joined with the wife as co- 
plaintiff, and this because the statute requires it. R. 8. 
1879, § 3468; Edmonson v. Phillips, decided present term. 
The wife was, however, the substantial party to the suit, 
and was competent as a witness in her own behalf. Har- 
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riman v. Stowe, 57 Mo. 93; Owen v. Brockschmidt, 54 Mo. 
285; Evers v. Life Association, 59 Mo. 429. ‘Che husband 
was, however, clearly incompetent as a witness, and error 
was committed in permitting him to testify. In cireum- 
stances like those presented in the case at bar, the statute 
has not modified the common law. Paul v. Leavitt, 53 Mo. 
595. 


Il. 


As the case must be retried for the error just mentioned, 
it is unnecessary to consider in detail the other errors as- 
signed, except, perhaps, to say this, that we regard evidence 
of the circumstances in which the alleged injury occurred 
as admissible either in aggravation or else mitigation of 
damages ; not, indeed, to excuse the defendant from making 
full compensation for any actual injury he has inflicted, but 
for the purpose of showing either that circumstances of 
malice, gross outrage, oppression or insult accompanied or 
did not accompany, the act complained of. If the defend- 
ant was actuated by no malicious motives, and his act was 
not attended by any of the circumstances just mentioned, 
compensatory damages only would be recoverable. Field 
on Damages, §§ 23, 25, 26, 69, 70, 71,116; Cooley on Torts, 
692, 694; 2 Greenleaf Ev., §§ 270, 272. If damages of 
that class alone are asked the motive of the defendant is 
wholly immaterial, and can have no bearing on the amount 
of the recovery. The judgment is reversed and the cause 
remanded. All concur. 
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WHITELY, Appellant, v. PLatte County. 


Proceedings to open Public Road: EssenriaLs TO THEIR VALIDITY. 
It was necessary to the validity of proceedings for the opening of a 
new road, taken under the township organization law of 1873, (Sess. 
Acts, p. 110, 22 24, 25, 27,) that the record of the proceedings of the 
township board of directors should show that every essential pre- 
requisite of the statute had been complied with, such as that the 
petition for the road had been made by twelve legal voters and 
householders of the township living within three miles of the road, 
and that a copy of the petition had been posted in three of the most 
public places in the township before any steps was taken by the 
board. A record which showed only that the signers of the petition 
were citizens of the township, and that the petition had been posted 
“in three places along the line of the road,” was fatally defective. 


Appeal from Platte Circuit Court—Hon. Gro. W. Duyn, 
Judge. 


REVERSED. 
J. E. Merryman for appellant. 


Norton, J.—The controversy in this case grows out of 
the action of the township board of directors of Weston 
township, Platte county, in locating a new road over the 
land of plaintiffin said township. Plaintiff appealed from 
the action of said board to the county court of said county, 
in which court he filed his motion to set aside the order 
establishing said road, because it was made without notice 
to plaintiff, and because the said board had no jurisdiction 
to make it. The court overruled the motion, whereupon 
plaintiff appealed to the circuit court, and renewed his mo- 
tion to set aside said order because the township board had 
acquired no jurisdiction to establish said road, and because 
the order establishing it was made without notice to him. 
This motion being overruled, plaintiff appeals to this court. 
The only question which the record presents is, whether 
or not the township board in the various steps taken had 
acquired jurisdiction. This being a statutory proceeding 
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in invitum to appropriate to the use of the public the land of 
plaintiff, and being in derogation of common law and com- 
mon right, “the utmost strictness is required in order to 
give it validity ; and unless upon the face of the proceed- 
ing it afirmatively appear that every essential prerequisite 
of the statute conferring the authority has been fully com- 
plied with, every step, from inception to termination, is 
coram non judice.” lls v. Pacifie R. R. Co., 51 Mo. 200. 
The township board could only acquire jurisdiction to lay 
out anew road and assess damages as is provided in sec- 
tions 24, 25 and 27 of the act of 1873, page 110, that being 
the act under which the proceeding was had. These sec- 
tions are as follows: 24. “The township board of direct- 
ors may lay out or discontinue or alter any road, or lay out 
any new road, when petitioned for by any number of legal 
voters, who shall be householders of said township, not 
less than twelve, residing within three miles of the road 
so to be altered, discontinued or laid out; said petition 
shall set forth in writing a description of the road and 
what part is to be altered or discontinued; and if for a 
new road, the names of owners of land, if known, over 
which the road is to pass, the point at which it is to com- 
meuce, its general course, and the place at or near which 
it is to terminate.” 25. “ Whenever any number of legal 
voters determine to petition the township board for the 
alteration or discontinuance of any road, or laying out a 
new road, they shall cause a copy of their petition to be 
posted up in three of the most public places in the town- 
ship, at least twenty days before any action shall be had 
in reference to said petition.” 27. “ The damages sus- 
tained in consequence of laying out, opening or altering a 
road, when the parties interested therein cannot agree, 
shall be ascertained and assessed by the township board.” 

It is clear from these statutory provisions that it is an 
indispensable prerequisite to laying out a new road that 
the petition for the same must be made by twelve legal 
voters and householders of the township living within three 
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miles of the proposed road, and that a copy of such peti- 
tion must be posted up in three of the most public places 
in the township at least twenty days before any action can 
be taken in reference to it. These facts are jurisdictional 
and must affirmatively appear in the proceedings, and un- 
less they do so appear, no jurisdiction is conferred, and 
none can be exercised. The object of requiring a copy of 
the petition to be posted up was to impart notice to the 
land owner that the public proposed to make an appro- 
priation of his property to a public use, and completely 
deprive and divest him of all contro] over the same; and 
in order that such notice might be effectual, it is not only 
provided that such copies shall be posted up in three places 
in the township where the road is proposed to be estab- 
lished, but that these places must be three of the most 
public places in the township. The record before us en- 
tirely fails to show a compliance with the law in these re- 
spects, it only appearing therefrom “that it was proved to 
the satisfaction of the board that notice of the opening of 
said road had been posted in three places along the line of 
the road for twenty days previous to this date.” Neither 
does it appear from the face of the petition, or any other 
part of the record, that the road was petitioned for by 
twelve legal voters and householders of the township liv- 
ing within three miles of the road. The persons signing 
the petition are designated as citizens of Weston township. 
[t therefore follows that as the facts necessary to confer 
jurisdiction on the township board do not affirmatively 
appear, under the ruling of this court in the case of Ells v. 
Pacific R. R. Co., supra, and the case of Carpenter v. Gris- 
ham, 59 Mo. 247, the judgment must be reversed and cause 
remanded, to be disposed of in conformity with this opin- 
ion. All concur. 
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DeSteicer v. THe HaAnnrpat & St. JosepH RatLtRoaD Com- 
PANY, Appellant. 


Interest in Action of Damages: NeGuiicreNce. Interest is not re- 
coverable in an action for the loss of property, destroyed throuzh 


negligence. 


Appeal from Clinton Circuit Court.—Hon. Gro. W. Dunn, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 
S. H. Corn for respondent. 


Hoveu, J.—This was an action to recover damages for 
the destruction of a large quantity of hay by fire, which, 
it was. alleged, escaped from one of the defendant’s loco- 
motives, through the negligence of the servants of the 
defendant in charge thereof. Among other instructions 
given by the court, was the following: “If the jury find 
for the plaintiff, they will assess his damage at the value 
of the hay at the time it was destroyed, with interest 
thereon at six per cent from that time to the present.” 
Interest is not allowable in cases of this character. Ken- 
ney v. Hannibal & St. Joseph R. R. Co., 63 Mo. 99; Marshall 
v. Shricker, 63 Mo. 309; Atkinson v. Atlantic § Pacific R. R. 
Co., 63 Mo. 867; Meyer v. A. § P. R. R. Co., 64 Mo. 543. 
The judgment will, therefore, be reversed and the cause 
remanded. The other judges concur. 
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Hunptey et al., Appellants, v. FInBert. 


Estoppel: DELIVERY BOND FOR GOODS TAKEN IN EXECUTION. The obli- 
gors in a delivery bond, which recites a levy of execution, are es- 
topped in an action on the bond from pleading that there was no 


levy. 


Appeal from Gentry Circuit Court.—Hon. 8. A. RicHarpson, 
Judge. 


REVERSED. 
G.W. Lewis and Pike § Pike for appellants. 
B. F. Lucas for respondents. 


Henry, J.—Hundley, Judd & Smith had an execution 
issued on a judgment in their favor against Charles aud 
George Filbert, and placed in the hands of the sheriff of 
Gentry county, and on the 22nd day of March, 1877, the 
defendants in this proceeding executed and delivered to 
said Hundley, Judd & Smith a delivery bond, reciting a 
levy of said execution on goods, wares, etv., of the value 
of $1,200, the property of said Filberts, and obligating 
themselves that said Filberts should deliver all of said prop- 
erty to the sheriff, at Albany, in the county of Gentry, on 
the 10th day of August, 1877. On the 29th day of Octo- 
ber, 1877, the return day of said execution, the plaintiffs 
filed a motion in the circuit court of said county for judg 
ment against the defendants on said bond, the goods therein 
mentioned not having been delivered in compliance with 
the condition of the bond, and the execution having been 
returned unsatisfied. There was judgment for defendants 
on the motion, from which plaintiffs have appealed. 

The defense relied upon by the sureties in the bond 
was, that the sheriff had not made a levy on the goods by 
an actual seizure. It is not necessary to determine whether, 
on the facts, there was, or was not, such a levy as is con- 
templated by the statute, since defendants are estopped 
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from denying that there was sucha levy. Jewett v. Torrey, 
11 Mass. 219; Lyman v. Lyman, 11 Mass. 317; Price v. 
Kennedy, 16 La. Ann. 78; Inman v. Strattan, 4 Bush 447; 
McMillan v. Dana, 18 Cal. 347; Roebuck v. Thornton, 19 
Ga. 151; Mead v. Figh, 4 Ala. 279; Drake on Attachment, 
$ 339. The judgment is reversed and the cause remanded. 


All coneur. 


First Nationa Bank oF CARTHAGE v. Jacoss et al., Ap- 
pellants. 


Contract to pay Money, with Stipulation for Attorney’s Fee 
is no Promissory Note: practice. If an obligation for the pay- 
ment of money, otherwise in the form of a promissory note, con- 
tain a stipulation that in the event of failure to pay the same at 
maturity, the maker shall pay, in addition to the debt and interest, 
an attorney's fee for collecting the same, it will lose its character as 
a promissory note; and in determining the time within which the 
defendant must answer in a suit on such an instrument, it will be 
treated as a mere contract. See Revised Statutes 1879, section 3514. 


Appeal from Jasper Circuit Court.—Hon. Joserpn Cravens, 
Judge. 


REVERSED. 
W. H. Phelps and E. O. Brown for appellants. 


Ray, J.—From stipulations of the parties, filed in the 
cause, it appears that suit was brought to the September 
term, 1877, of the Jusper circuit court, against the defend- 
ants upon the following instrament of writing : 
$1,100. CarTHAGE, Mo., February 19th, 1876. 

One year after date, we, or either of us, as principal, 
promise to pay to the order of D. 8. Thomas, cashier, at 
the First Nationa] Bank of Carthage, Missouri, $1,100, for 
value received, with interest at ten per cent per annum, 
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after maturity; and we hereby waive notice of any exten- 
sion of the time of payment which may be made to either 
of the makers hereof; and in case this note is not paid 
when due, we agree to pay an attorney fee of ten per cent 
for collecting the same, and that judgment may be ren- 
dered therefor in the court at the time judgment is rendered 
on this note. 

J. W. Jacoss. 

D. WoopMANSEE. 


The petition contained two counts; the first asking 
judgment for the amount of the instrument and interest 
sued on; and the second asking judgment for an attorney's 
fee of ten per cent for collecting the same. The defend- 
ants were duly served with process in the cause. On the 
fourth day of the return term final judgment by default 
was rendered against the defendants for the sum of $1,100 
debt, $174 interest, and $110 attorney’s fee. On the 23rd 
day of the same term, the defendants filed their motion to 
set aside the judgment, for the reasons: 1st, Because the 
judgment is irregular, in being rendered before the sixth 
day of the term; 2nd, Because the defendants had six 
days in which to plead, and the judgment was rendered on 
the fourth day of the term. 3rd, Because the judgment 
is a final one, while the case is not triable at the pres- 
ent term. This motion was overruled, and the defendants 
having duly excepted, have appealed to this court. 

The statute provides that in all counties having 40,000 
inhabitants, or less than that number, the defendant when 
duly summoned or notified, shali demur to or answer the 
petition on or before the sixth day of the term at which he 
is required to appear, if the term shall so long continue, 
and if not, then before the end of the term, unless further 
time be given him by the court; provided, that where the 
suit is founded upon any bond, bill of exchange or prom- 
issory note for the direct payment of money or property, 
and the defendant has been served with process, he shall 
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demur to or answer the petition on or before the second 
day of the term, if it continues so long, otherwise in such 
time as the court shall direct; and all suits founded upon 
bonds, bills of exchange or promissory notes for the direct 
payment of money or property, shall be determined at the 
term at which the defendant is required to appear, unless 
continued for good cause. The instrument sued on in this 
ease, according to the settled doctrine of this court, is 
neither a bond, bill of exchange or promissory note. First 
National Bank of Trenton v. Gay, 63 Mo. 33; Samstag v. 
Conley, 64 Mo. 476; First National Bank of Carthage v. 
Marlow, 71 Mo. 618. This being the case, the defendants 
were entitled to six days in which to plead, and the judg- 
ment having been rendered against them before the expira- 
tion of that time, it is clearly irregular, and should have been 
set aside as asked in defendants’ motion, filed for that pur- 
pose. Smith v. Best, 42 Mo. 185; Pome roy v Betts & Miller, 
31 Mo. 419; Cov. Mut. Life Ins. Co. v. Clover, 36 Mo. 3#2. 
The recent case of First National Bank of Carthage v. Mar- 
low, supra, opinion by Hoven, J., is directly in point, and 
decisive of this case. The judgment, in this case, must, 
therefore, be reversed and cause remanded, with directions 
to the circuit court to give the defendants leave to plead. 
. The other judges concur. 





Tue Strate ex rel. TILDEN v. BEAMER ef al., Appellants. 


Exemptions from Execution. The head of a family may hold 
exempt the $300 worth of property allowed by section 11 of the 
execution law, (Wag. Stat., p. 604,) whether he is the owner of the 
property mentioned ‘in the Ist and 2nd subdivisions of section 9 or 
not. 

Formal Defects in Pleading: practice. A petition in an action 
against a sheriff for an unlawful levy and sale, failed to state the 
value of the property taken. Held, that if this was a defect at alli, 
it was of such a formal kind that it was too late to take advantage of 
it after trial. 
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Appeal from Jasper Common Pleas Court.— Hox. E. O. 
Brown, Judge. 


AFFIRMED. 
E. J. Montague for appellants. 
Harding & Buller for respondent. 


SHERwoop, C. J.—Section 9, Wagner's Statutes, page 
603, in its Ist and 2nd subdivisions,exempts certain prop- 
erty, when owned by the head of a family, from sale un- 
der execution. Section 11 of the same chapter, gives to 
such head of .a family the privilege of selecting and hold- 
ing exempt from execution any other property, ete., ete., 
not exceeding in value the amount of $300. Section 12 
makes it the duty of the officer having the execution, to 
apprise the debtor of his rights under the preceding sec- 
tions. The breaches of the’ officiai bond of Beamer, the 
sheriff, as assigned in the petition, are his failure to apprise 
the relator, Tilden, of his rights under the law, and the 
levy of the execution on certain corn and the sale thereof, 
notwithstanding a notification from Tilden that he claimed 
the corn as exempt in lieu of the property mentioned in 
subdivisions 1 and 2 of section 9, supra.. The evidence 
tended to establish the allegations of the petition. 

The breaches of the bond were well assigned. It was 
altogether immaterial whether Tilden was the owner of 
the property mentioned in the 1st and 2nd subdivisions ot 
section 9 or not, If he owned that property he had the 
right to exercise the election given him by section 11. If 
he did not own such property, still his right under the last 
mentioned section remained. State rv. Farmer, 21 Mo. 160. 
The petition, therefore, was not defective in failing to allege 
that Tilden was not the owner of property exempted as 
aforesaid. 

If the petition was defective in failing to allege the 
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vaiue of the corn levied on, it still stated a cause of action, 
and any mere formal defect in the particular mentioned, if 
any existed, should have been taken advantage of at an 
earlier stage of the action. The judgment is aflirmed. 
All coneur. , 





Van Pretres, Plaintiff in Error, v. Cote, Executor of La- 
marque. 


A Will Construed: MraninG or “Lapse.” A will contained the 
following clause: ‘I give, bequeath and devise to my niece, Mary 
Bolduc, the sum of $6,000, and also the tract of land and house on 
and in which I now reside, together with all of the furniture and 
household property, inclusive of linen, plate, jewels, pictures, books 
and so forth, as the same may be found at my death. But should 
she not survive me, or should she die, leaving no heirs of her body, 
then, in either such case, this bequest and devise is to lapse, and go 
to my residuary legatee hereinafter named. And it is so to lapse if 
she fail to have issue of her body, whether she should or should 
not survive me.” M. B. survived the testatrix. Held, that the word 
“‘lapse’’ was not used in its strict technical sense of ‘‘ non-vest,’’ so 
as to prevent the taking effect of the devise until the death of M. 
B. leaving issue, or at least until the birth of issue, but was used in 
a sense broad enough to designate the falling in of the estate either 
in the event that M. B. should not survive the testatrix or upon the 
happening of the limitation or condition subsequent, viz: the death 
of M. B. without leaving issue. Held, therefore, that M. B.’s estate 
vested immediately upon the death of the testatrix. 

Will: estate. If a devise over after a particular estate be void at 
law, the first taker will take the whole estate. 


Error to Washington Circuit Court.—Hon. Louis F. Dryntne, 
Judge. 


AFFIRMED. 


W. H. H. Thomas for plaintiff in error. 


1. The intention of the testator, as collected from the 


entire will, must prevail. Williams on Ex., 925, note 1. 
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The testator is always presumed to use the words in 
which he expresses himself according to their strict and 
primary acceptation, unless from the context of the will it 
appears that he used them ina different sense; in which 
case the sense in which he thus appears to have used them 
will be the sense in which they are to be construed. Will- 
iams on Ex., 925, note 1. Where there is nothing in the 
context of a will from which it is apparent that a testator 
has used the words in which he has expressed himself in 
any other than their strict and primary sense, and where 
his words so interpreted are sensible with reference to ex- 
trinsic circumstances, it is an inflexible rule of construction 
that the words of the will shall be interpreted in their 
strict and primary sense, and in no other, although they 
may be capable of some popular or secondary interpreta- 
tion, and although the most conclusive evidence of inten- 
tion to use them in such popular and secondary sense is 
tendered. Williams on Ex., 925, note 1. Whena testator 
uses technical words he is presumed to employ them in 
their legal sense, unless the context clearly indicates the 
contrary. Williams on Ex., 925, note 1. 

2. The word “lapse” has a strict primary and well- 
defined meaning, which is defined by all law-writers to be 
the non-vesting of an estate by reason of the death of the 
beneficiary before the testator’s death, or before any other 
condition precedent to the taking effect of the legacy or 
devise is performed. Williams on Ex., 1036; 2 Redfield 
on Wills, 157; Bouv. L. Dic. tit. “ Legacy Lapsed.” And 
Mrs. Lamarque having used the word lapse in her will is 
presumed to have used it in this sense, unless it clearly ap- 
pears from the context that she intended to use it in a dif- 
ferent sense. The conditions upon which the legacy and 
devise in the third clause of Mrs. Lamarque’s will were 
given to Mary Bolduc never having been performed, the 
legacy and devise thus given did not vest, or according to 
the terms of the will lapsed, and the executor having paid 
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the legacy to Mary Bolduc before it vested in her is liable 
over to the heirs. 

3. Even, however, if the legacy given to Mary Bol- 
duc was given upon a condition subsequent, still the exec- 
utor is liable over to the heirs, because he occupied the 
position of a trustee, and stood as the representative of all 
the parties having interests, whether vested or contingent, 
in the estate; and when he paid the legacy to Mary Boldue 
he should have required her to give bond to refund the 
money upon the failure of the condition. 

4. <A testator has the right to annex to a gift of per- 
sonal property a condition either pecedent or subsequent. 
Halbert v. Halbert, 21 Mo. 277. Nor does the use of the 
words “ die without issue,” render the condition void. The 
common law definition of these words has been modified 
and their meaning fixed by statute in Missouri. R. 8. 1879, 
§ 3942. 


Geo. D. Reynolds and William S. Relfe for defendant 
in error. 

1. Aside from other clauses of the will, we contend 
that the third does not show that the intention of the tes- 
tator was that the estate should not vest until the death of 
her niece leaving issue. (a) The first sentence of this 
clause is a complete, absolute devise and gift. It isa whole 
sentence, complete in itself, ended by a period. There is 
no condition, qualification or limitation whatever in it. 
Its effect was to convey to Mary the land in fee and the 
personalty absolutely. 2 Redfield on Wills, (3 Ed.) *313, 
p. 336; Harper v. Blean, 8 Watts 471; Nitzell v. Paschall, 3 
Rawle 76; Russell v. Elden, 15 Me. 193; R. 8.1879, § 4004. 
The words of this section of our statute providing that 
“no further devise be made ** * to take effect 
after the death of the devisee,” do not change the rule in 
this case, for the reason that no legal, valid devise ever has 
been made inthis case. (+) The title thus conveyed could 
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not be taken away by subsequent clauses. Wyld v. Lewis, 
1 Atkyns 432; Green v. Harcey, 1 Hare 429. 

2. The condition attached to the gift of the person- 
alty is void for inconsistency and repugnancy. Bradley v. 
Peixoto, 3 Ves. Jun. 324; Ross v. Ross, 1 Jac. & Walker 
153; Flanders v. Clark, 1 Ves. Sen. 9; Green v. Harvey, su- 
pra; McLachlan v. McLachlan, 9 Paige 534; 2 Williams on 
Executors, (d Ed.) *1138, 1139 ;'4 Kent Lect., (11 Ed.) 57, 
§ 131. 

3. The devise over to Archbishop Kenrick being void 
( Kenrick v. Cole, 61 Mo. 572), the law would not allow it to 
take effect. Hence the interest in Mary, the first taker, 
remained unaffected by the condition. Part 2, Redtield on 
Wills, chap. 14, § 65, pp. 646, 647, 648, sub-div. 9 and 10. 

4. ‘lhe common law prevails in this State in the con- 
struction of wills, where not controlled by statute, and we 
have no statute applicable to wills which changes the mean- 
ing placed by the common law on the words “ dying, leav- 
ing no issue.” They mean an indefinite failure of issue. 
Section 3942, Revised Statutes of 1879, relates to interests 
by deed, not by will. The language of the section is, 
‘Where a remainder in lands * * shall be lim- 
ited, by deed or otherwise, to take effect.” “Otherwise,” 
on the maxim, ejusdem generis, does not extend to wills. 
Hence, also, Mary Bolduc took an absolute interest, and 
the limitation over was void. 2 Roper Legacies, (2 Am. 
Ed.) p. 1526, and cases cited in notes m, n, 0; Patterson v. 
Ellis, 11 Wend. 259. Our statute differs from that of New 
York, which extends to remainders, whether created by 
deed or by will. See p. 12, vol. 3, Banks & Bros., 5 Ed. 
Rev. Stat. N. Y., § 22. It is also unlike the Stat. 1 Vict. 
ce. 26, which provides that in any devise or bequest of real 
or personal estate, the words “ die without issue,” etc., shall 
not mean an indefinite failure of issue. See 2 Roper on 
Legacies, (2 Am. Ed.) p. 1526, *1527. 

5. If plaintift’s construction of the third clause is 
correct, then Mary took nothing, and was the only one of 
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the relatives of the testatrix unprovided for. She would 
not be entitled to the use of the homestead, to the family 
plate and household goods, nor to any interest on the money, 
but would have been turned out upon the world a houseless 
pauper. Yet of all the relatives she alone, a maiden lady 
then forty years old, had lived with her aunt from child- 
hood, had been raised by her, treated as a child. Well 
might she claim that the legacy had been given by one 
who put herself in loco parentis—the intent to do this is ap- 
parent from the whole will—and so claiming she is then 
entitled to the use of the money and goods as a child 
would have been. Corbin v. Wilson, 2 Ashmead (Pa.) 178. 


Hoven, J.—Marie L. Lamarque died in 1868, leaving 
a will, the third clause of which is as follows: “TI give, 
bequeath and devise to my niece, Mary Bolduc, the sum of 
$6,000, and also the tract of land and house on and in 
which I now reside, together with all of the furniture and 
household property, inclusive of linen, plate, jewels, pic- 
tures, books and so forth, as the same may be found at my 
death. But should she not survive me, or should she die 
leaving no heirs of her body, then, in either such case, this 


bequest and devise is to lapse, and go to my residuary leg- 


atee hereinafter named. And it is so to lapse if she fail to 
have issue of her body, whether she shonld or should not 
survive me.” Mary Boldue died in 1872, leaving no heirs 
of her body. The executor paid the $6,000 to Mary Bol- 
duc, and the heirs now seek to have him charged with that 
sum in his final settlement, on the ground that the legacy 
never vested in her. 

It is contended, on behalf of the plaintiff in error, that 
the word “lapse,” in the clause of the will above quoted, 
l. a witt con- was used by the testatrix in its legal and 
sSTRUED: meaning : = : 
of “ lapse.” technical sense, and that as Mary Bolduc 
died without issue, the property mentioned never vested 
in her, and as the devise over to the residuary legatee was 
pronounced void by this court in the ease of Peter Richard 
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Kenrick v. Cole, Exr., 61 Mo. 572, the property goes to the 
heirs. An ingenious and plausible argument has been 
made in support of this view, but a careful consideration 
of the phraseology of the clause in question, has satisfied 
us that this view is rather specious than sound. It is im- 
possible to resist the inference that the testatrix, by making 
a bequest and devise to her niece, Mary Bolduc, uncon- 
nected with any trust or other limitation as to the use 
thereof, intended to make some provision for her, which 
might, by possibility, be capable of vesting in her, and be 
susceptible of enjoyment by her, at sometime. If her sule 
purpose had beev to give the property mentioned to the 
heirs of the body of her niece, it is to be presumed that 
the devise and bequest would have been made directly to 
such heirs, and not to their mother. Taking then the 
words: “I give, bequeath and devise to my niece, Mary 
Bolduc,” as indicating an intention on the part of the tes- 
tatrix that Mary Bolduc should, in some contingency, be- 
come in fact a devisee and legatee of the property mentioned, 
let us see how this purpose would be affected by confining 
the word “lapse,” in the succeeding sentence to its usual 
legal technical signification. 

It is quite obvious that so far as the first member of 
this sentence is concerned, viz: ‘ But should she not sur- 
vive me,” the word “lapse”? can be given its technical 
meaning without defeating the purpose we have just as- 
eribed to the testatrix. 

But let us consider this word in connection with the 
second member of the sentence, and in order thereto, let 
us bring them in juxta-position, thus: “ But should Mary 
Boldue die, leaving no heirs of her body, then this bequst 
and devise to her is to Japse and go to my residuary lega- 
tee.” That is, (giving to the word “lapse” the technical 
meaning of non-vest, which the plaintiff in error insists it 
should receive,) the bequest and devise to Mary Bolduc 
shall not vest in her until she shall die and leave heirs of 
her body. Or, to state the matter in another form, the 
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proposed construction of the word “ lapse” would make 
the testatrix go through the useless formality of making a 
devise and a bequest to her niece, which in the same clause 
she declares shall never vest in her. Such a construction 
would be manifestly absurd. 

To avoid this absurd conclusion the counsel for the 
plaintiff suggest that the meaning of the words “ should 
she die leaving no heirs of her body,” may be qualified by 
the last sentence in the clause of the will we are now con- 
sidering, which is as follows: ‘And it is so to lapse, if she 
fail to have issue of her body, whether she should or should 
not survive me.” This sentence, it is argued, may be re- 
garded as showing that it was the purpose of the testatrix 
that the estate should vest whenever Mary Boldue had 
issue. If this sentence stood alone, such a construction 
might be supported. But as the phrase, “should she die 
leaving no heirs of her body,” can in no possible view be 


regarded as either ambiguous or elliptical, and as all parts of 
the clause should be so construed, if possible, as to harmon- 
ize and consist with each other, such a construction cannot 
be given to the last sentence. That sentence, as is evident 
from the use of the words “so to lapse,’’ refers to the pre- 
ceding one, and is to be interpreted by it. So interpreted, 
the words “if she fail to have issue of her body,” must be 
held to be synonymous with the corresponding words of 
the preceding sentence, and as meaning “ if she fail to have 
issue of her body, living at her death.” 

To give to the word “ lapse” the meaning contended 
for by the appellant, would, in our opinion, contravene the 
obvious intention of the testatrix and annul a clear, com- 
plete and unquestionable bequest and devise to Mary Bol- 
due. We think this word was employed by the testatrix 
in a sense broad enough to designate either the falling in of 
the estate in the event her niece should not survive her, or 
the falling in of said estate upon the happening of the 
limitation or condition subsequent, viz: the death of her 
niece without issue living. The technical signification of 
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the word would be sufficient to correctly characterize the 
first event, but in view of the other parts of the clause a 
broader and more comprehensive signification must be 
given to it to make it accurately describe the latter. This 
larger meaning is equally applicable to both events, and 
because the more restricted meaning is sufficient for one 
event, it does not follow, as argued by the appellant, that 
the word should have the restricted meaning also when 
applied to the other event. 

As in our opinion the property mentioned in the clause 
under consideration vested in Mary Bolduc on the death 
2. witt: estate. of the testatrix, and as the residuary legatee 
has been adjudged incompetent to take, Mary Boldue took 
the whole estate freed from the executory devise over. 2 
Redtield on Wills, (3 Ed.) p. 264, § 17, par. 8, 9,10. The 
judgment of the circuit court will be affirmed. The other 
judges concur. 


Scuenck v. SauTTeR, Appellant. 


Estoppel: ratirication. A husband knowing that his wife had 
delivered an organ to the plaintiff in an execution against him in 
satisfaction of the execution, and had taken a receipt in full of his 
liability thereon, stood by and with seeming approval saw the con- 
stable make a return on the execution that it was fully satisfied. 
He had already, without the knowledge of the constable or the 
plaintiff in the execution, and without offering to return the receipt 
or to have the constable’s return canceled, instituted this suit to 
recover the organ. Held, that he could not recover. 

Practice in Supreme Court. While this court will not reverse 
a judgment because it is against the weight of evidence, it will re- 
verse when there is no evidence at all to support the judgment. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 
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A. M. Allen for appellant. 







Norton, J.—This was a suit by plaintiff to recover a 
musical instrument, (a six stop organ,) from defendant, in 
1. estoppen: ratia- “Hich he had a judgment in the special law 
7 and equity court of Jackson county, (on ap- 
peal from a justice of the“peace,) from which defenuant 
has appealed. The evidence clearly established the follow- 
ing facts, and there was none tending to prove the con- 
trary. The defendant had an execution issued against the 
plaintiff, on a judgment obtained before a justice of the 
peace. While it was in the hands of the constable, de- 
fendant went, with Allen McGee, to plaintiff’s residence, 
and his wife, in his absence, gave the organ in payment 
and satisfaction of the judgment, and took a receipt from 
defendant to that effect. The husband returned home 
Sunday evening after the transaction, and was fully in- 
formed by his wife of what she had done. Next morning he 
went to Kansas City, employed a lawyer and instituted this 
suit, but before the service of the summons, visited the 
justice of the peace who issued the execution against him, 
and asked what had become of the execution, and was told 
by the justice that the constable had it. While he was at 
the justice’s office, the constable came, and in the presence 
of the plaintiff, and with his knowledge, made his return 
on the execution, that it was satisfied in full ; and, express- 
ing no dissatisfaction with what his wife had done, plaintiff 
remarked: “I suppose I ean now sell my property, as the 
sword is now raised from my head,” alluding, as he states, 
to “the sword of Damocles.” There is not a particle of 
evidence showing that he made any objection, when his 
wife told him of the sale of the organ, and the only evi- 
dence of his dissent from it, is furnished by bis instituting 
this suit. He never oftered to return the receipt, or to 
have the return on the execution corrected. 

His conduct was reprehensible in the extreme. It was 
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a flagrant attempt to gain an unconscionable advantage of 
his creditor. He stood by and permitted the execution to 
be returned satisfied, knowing that no money had been 
paid upon it, and that it was so returned in consequence 
of the transaction between his wife and the defendant. If 
he intended to contest the right of the latter to the organ, 
it was his duty, as an honest gaan, to speak out when, in 
his presence, that return was made. His remarks, how- 
ever, indicated that he was more familiar with the classics 
than with the principles of common honesty, and to per- 
mit him to recover the organ, under the circumstances, 
would be giving sanction to a flagrant fraud. Neither the 
constable, nor the defendant, knew that this suit was insti- 
tuted when the execution was returned, and the evidence 
shows that the return was made before the summons herein 
was served. 

This court will not reverse a judgment because the 
verdict is against the weight of evidence, but here, there is 
°. practice iv su- NOne to support the verdict, but all the evi- 
PREME court. dence tends to prove an attempt, on the part 
of plaintiff, to have the organ applied to satisfy the execu- 
tion against him, and then turn round and recover it from 
the creditor, not offering to place him in statu quo by can- 
celing the return, and returning the receipt, but lying in 
wait until the return on the execution was made, and then 
exulting over the supposed success of his iniquity. The 
instructions were fair enough, but for the reason above in- 
dicated, the judgment is reversed. All concur. 
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HouMan et al., Appellants, v. Bacuus. 


Wife, when not a Competent Witness. The wife is not a com- 
petent witness to prove what was said by another in conversation 
with her husband, nor to prove any act done by the other in con- 
nection with such conversation and which might be explained by 
the conversation. 

Depositions: practice. It is too late after the trial has com- 
menced to object to depositions on the ground that they were taken 
without notice. That objection should be made before trial by mo- 
tion to suppress. 


Appeal from Maries Circuit Court.—Hon. A. J. Szay, Judge. 


REVERSED. 
H. C. Ewing and A. M. Hough for appellants. 
Belch & Silver and Parker for respondent. 


Henry, J.—This is an action on a note executed by 
one Hawkins and defendant, payable to -plaintiffs’ testator, 
and the only defense, which there was any attempt to 
prove, was payment. The trial resulted in a judgment for 
defendant, from which plaintiffs have appealed. Defendant 
introduced as a witness Mrs. Jones, formerly wife of Hawk- 
ins, deceased, one of the makers of the note, who testified 
that Lazarus Holman came to their house in 1867 or 1868 
and staid all night; that he made a calculation of the 
amount due on the note in suit, which he had not with 
him, and said to her husband, that there was about $50 
balance due on the note; that he was in need of that 
amount, and if it were more than was due, he would re- 
fund it; that her husband paid him $50, and Holman was 
to send him the uote when he returned home. Plaintiffs 
objected to Mrs. Jones as a witness, on the ground of in- 
competency, but the court overruled the objection, and this 
ruling presents the principal question in the case. 

By the common law, persons interested in the result 
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of a suit, whether parties or not, were not competent wit- 
1. wire, wae xot nesses in the cause. Nor could husband and 
NESS. wife testify for or against each other ina 
cause in which either or both were parties. Here, by our 
statute, interest in the event of a suit no longer disquali- 
fies ; (§ 4010, R. S. 1879 ;) and section 4014 specifies the 
cases in which a wife may testify in a suit for or against 
her husband, whether she be a party or not. The statute, 
being in derogation of common law, must be strictly con- 
strued. After enumerating the cases in which the wife 
may testify, it provides: “That nothing in this section 
shall be construed to authorize or permit any married 
woman, while the relation exists, or subsequently, to testify 
to any admission or conversations of her husband, whether 
made to her or to third parties.” The proviso is clumsily 
constructed. The words, “or conversations” seem to have 
been inserted as an amendment to the proviso without the 
addition of necessary words to complete the sentence. As 
it now stands, she cannot testify to admissions of her hus- 
band, made to any one—which is unambiguous; but she 
is not permitted to testify to conversations of her husband 
to herself, or to third parties, whether such conversations 
contained admissions by him or not, and although what 
was said by the other party to the conversation should con- 
sist of declarations or admissions entirely in the husband’s 
favor. If by the section, the only object was to prohibit 
the wife from testifying to admissions of the husband, 
whether made in conversations or otherwise, that purpose 
was fully accomplished without the words “or conversa- 
tions,’ and we are, therefore, to give tu the section an addi- 
tional import to that which the other words of the proviso 
would have conveyed without them. It will not do to say 
that the wife may testify to what was said to her husband, 
but not to what he said in the conversation. It is not to 
be supposed that the legislature intended, that the party 
valling the wife as a witness should be entitled to have de- 
tached portions of the conversation, and to deny to the 
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other side the right to call for the entire conversation, 
which might give a different phase to its detached frag- 
ments. Inasmuch as when one party calls for a part, the 
other party is entitled to the whole conversation, we can 
place no other construction upon the proviso, than that the 
wife cannot testify to any conversation, or part of an en- 
tire conversation of her husband with her or any one else. 
It is evident from the testimony of Mrs. Jones that there 
was a conversation between Holman and her husband, of 
which she detailed only what was said by Holman. 

When any one is offered as a witness on the trial of a 
cause, and objections to his or her competency are made, 
the first question to be determined is, whether the witness 
was incompetent at common law. If so, then, in order to 
testify under sections 4010 and 4014, the witness must stand 
within its express provisions, in relation to the matters to 
which he is called as a witness. Mrs. Jones was not a com- 
petent witness. Even if competent to testify to the single 
act of payment of a sum of money to her husband, ac- 
companied with no conversation, which we do not deter- 
mine, here that act was connected with a conversation 
respecting it, and as the statute expressly prohibits her 
from testifying to that conversation, she cannot, on gen- 
eral principles, testify to the act which that conversation 


might explain, and attach a significance to, very different 


from its import without such explanation; otherwise gross 
injustice might be done the other party by permitting the 
act to be proved, and excluding the conversation in relation 
to the act. The cases of Moore v. Moore, 51 Mo. 118, and 
Willis v. Gammill, 67 Mo. 730, are in accord with these 
views. 

The objection to the depositions came too late. A mo- 
tion to suppress, before going into the trial, was the proper 
> peposttions: Course, if they were taken without notice. 
practice. A party cannot lie by until his adversary has 
announced himself ready for trial, and for the first time, 
when he offers to read his depositions, object to them on 





52 SUPREME COURT OF MISSOURI, 





The State v. Taylor. 


account of some alleged informality in the taking or au- 
thentication thereof. The judgment is reversed and the 
cause remanded. All concur. 





Tae State, Appellant, v. Tayor. 
Indictment for Selling Liquor Without License: nreGaTivING Ex- 
CEPTION TO STATUTE. An indictment for selling intoxicating liquors 


without license need not show that the defendant is not a druggist 
and authorized as such to sell such liquors. 


Appeal from Daviess Cireuit Court.—Hon. 8. A. Ricuarpson, 
Judge. 


REVERSED. 


The indictment charged the defendant with selling in- 


toxicating liquors to certain persons therein named, in 
less quantities than a gallon, “ without him, the said John 
T. Taylor, then and there having a dramshop keeper’s li- 
cense in force authorizing him, the said John T. Taylor, to 
sell intoxicating liquors in less quantities than one gal- 
lon, contrary, etc., against,” etc. 


J. L. Smith, Attorney General, for the State, cited 
State v. Shiflett, 20 Mo. 415; State v. Batson, 31 Mo. 343; 
State v. Cox, 32 Mo. 566; State v. Meek, 70 Mo. 355. 


Suerwoop, C. J.—“* Where an offense is created by 
statute, and an exception is made, either by another stat- 
ute or by another and substantial clause of the same statute, 
it is not necessary for the prosecutor, either in the indict- 
ment or by evidence, to show that the defendant does not 
come within the exception; but it is for the defendant to 
prove the affirmative, and which he may do under the plea 
of not guilty.” 1 Archbold Cr. Pr. & Pl., 118; Ib., 86. 
The indictment here is framed under section 2, 1 Wagner’s 
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Statutes, page 549: “No person shall, directly or indi- 
rectly, sell intoxicating liquors in any quantity less than 
one gallon, without taking outa license as a dramshop 
keeper.” It will be observed here that the indictment 
charges the offense defined in section 2, supra, and that such 
section contains no exceptions. It was unnecessary, there- 
fore, under the rule laid down at the outset of this opinion, 
to negative any exception not contained in such section. 
The point urged in the motion in arrest, that the indict- 
ment did not “negative either specially or generally the 
authority of the defendant to sell intoxicating liquors.as a 
druggist or otherwise,” was consequently untenable, and 
that motion should have been denied. State v. Cox, 32 Mo. 
566, and other cases cited by the State. The judgment is 
reversed and the cause remanded. All concur. 





CorriGAN V. Bewu et al., Plaintiffs in Error. 


Special Tax Bills: ENFORCEMENT OF LIEN: RIGHTS OF PRETERMIT- 
TED PARTIES: EJECTMENT: EQUITABLE DEFENSE: PRACTICE. A statute 
provided that if any person interested in land sought to be charged 
with the payment of a special tax bill was not made defendant in 
the action, he should not be affected by a judgmert therein, ora 
sale under such judgment, and if he claimed through or under any 
party defendant, prior to suit brought, might redeem from the pur- 
chaser at such sale. (Sess. Acts 1872, p. 411,225.) In an action on 
a bill issued under this statute the owner and the trustee in a deed 
of trust given to secure a note and recorded before the institution 
of the suit, were made defendants, but the holder of the note was 
not. Held, that a subsequent purchaser under him had a right to 
redeem. Held, also, that these facts constituted an equitable defense 
to an action of ejectment, and that defendant was entitled in that 
action to a decree for redemption. 

Damages: MARRIED WoMAN. A personal judgment for damages 
against a married woman is a nullity. 
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Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


REVERSED. 
F. M. Black for plaintiffs in error. 


1. Neither Glass, nor any one claiming under him, 
were made defendants, and they have a right to redeem 
from the purchaser at sale under the judgment on the tax 
bill. Olmstead v. Tarsney, 69 Mo. 399; Farwell v. Murphy, 
2 Wis. 535; 1 Hilliard on Mort., p. 390, 391, 392; Heim v. 
Vogel, 69 Mo. 529; Knowles v. Rablin, 20 Iowa 101. 

2. The fact that Fisher was made defendant will not 
defeat defendants’ rights. Where the trustee in a deed of 
trust sells the property, he is, no doubt, the proper party 
to collect the purchase money, but he is not the proper 
party to sue upon the debt secured by the deed. His pow- 
ers are simply to sell in case of default in payment. He 
cannot even release or satisfy the deed of trust when the 
debt is paid, without being joined by the cestui que trust. 
§ 3311, R. 8S. The statute which provides that a trustee of 
an express trust may sue alone and in his own name, can 
have no application to this case. It has been doubted 
whether that statute applies at all to defendants. Dillon 
v. Bates, 39 Mo. 299. But the statutory rule is but the rule 
in chancery made applicable to law as well as equity cases. 
It has never been the rule in this State that such a trustee 
might foreclose the deed of trust by suit, without the hold- 
er of the debt being a party. The holder of the debt is 
the real party in interest, and is, therefore, both by the statute 
and general rules of pleading, not only a proper but nec- 
essary party. ‘Story Eq. Plead., § 193; Bliss on Code 
Plead., § 100. That class of cases where a trust has been 
made by a corporation to secure coupon bond holders, can 
have no application here. Such trusts are usually coupled 
with extraordinary powers and duties, the bond holders 
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numerous, and for that reason another rule becomes ap- 
plicable. 

3. Defendants have a right to redeem, also, because 
neither Harrison nor Kellerman were made parties to the 
suit on the special tax bill; and defendant Nellie Smith is 
now the holder of the Kellerman note. 

4. ‘To an action of ejectment the defendant may not 
only plead an equitable defense, but may also have aflirma- 
tive relief against the plaintiff. Bliss on Code Plead., §$ 
349, 350; Bartlett v. Judd, 21 N. Y. 200; Pitcher v. Hennes- 
sey, 48 N. Y. 415; Andrews v. Gillespie, 47 N. Y. 487; Bar- 
ker v. Circle, 60 Mo. 264; lls v. Pacific R. R. Co., 51 Mo. 
204. Defendants were entitled to a decree for redemption. 
To drive them to a new action to redeem, and in the mean- 
time enjoin this suit, would be, in effect, reviving the dis- 


tinction between courts of law and equity, the very distine- 
tion the practice act seeks to abolish. 

5. The judgment was taken against Nellie Smith, a 
married woman, for damages, and for that reason is erro- 


neous, and should be reversed. 


Norton, J.—This is an action of ejectment to recover 
possession of lot 27, block 26, West Kansas addition to the 
City of Kansas. The answer of defendant Bell is a gen- 
eral denial. The answer of defendants Smith and Nellie 
Smith, his wife, sets up an equitable defense. This answer 
was demurred to and the demurrer sustained, and the action 
of the court in this respect is the chief ground relied upon 
for a reversal of the judgment. The demurrer to the an- 
swer admitted the following facts set up in the answer, viz: 
that plaintiff’s title to the property in question is derived 
through a sale thereof made by the sheriff by virtue of a 
certain execution which issued on a judgment rendered in 
a suit instituted by plaintiff on the 18th day of April, 1874, 
against Edward Deyoeger, S. J. Fisher and Samuel Mont- 
gomery, to enforce the lien of a certain tax bill against 
said property; that said Deyoeger was the original owner 
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of said property, and on the 6th day of April, 1874, con- 
veyed the same by deed of trust to 8. J. Fisher, as trustee 
for one Glass, to secure the payment of a note therein de- 
scribed; which deed was on that day recorded ; that Dey- 
oeger had also, on the 10th day of September, 1873, con- 
veyed, by deed duly recorded, the property in question to 
one Harrison, in trust to secure the payment of a note 
held by one Kellerman for $1,000; that Nellie Smith is the 
holder and owner of the said note and deed of trust 
executed to Harrison in trust for Kellerman; that Fisher, 
as trustee, sold the property conveyed to him in trust for 
Glass, at which sale Glass became the purchaser, and sub- 
sequently to his purchase sold one-half the land to one 
Bell, and that said Bell and Glass, by a suvsequent deed, 
conveyed the entire property to defendant Nellie Smith ; 
that said Glass, Harrison and Kellerman, nor either of 
them, were made parties defendant in the said suit brought 
by plaintiff to enforce the lien of the special tax bill; that 
defendant Nellie Smith, before filing her answer in this 
suit, offered to redeem said property, and tendered to 
plaintiff $100, which he admitted was the full amount of 
the tax bill, interest and all costs of the suit instituted to 
enforce its collection, as well as ull costs of this suit to date 
of tender. 

It is provided in an act amendatory of the charter of 
Kansas City, in section 25, (Acts 1872, p. 411,) that persons in- 
1. specraLtaxen: terested in the land sought to be charged, who 


enforcement of . 
lien : rightsof pre. are not made defendants, shall not be affected 


termitted parties : ° ° ° ° 
ejectment: equit- by any judgment obtained in any suit on any 


eV special tax bill, nor by any sale under such 
judgment; “and if they claim through or under any par. 
ties defendant, prior to suit brought, may redeem from the 
purchaser or otherwise assert their rights according to 
equity and good conscience.” Applying this act to the facts 
set up in the answer and admitted by the demurrer, it is 
clear that defendant Nellie Smith’s interest in the land was 
unaffected by the judgment rendered in the tax bill suit, 
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and that she had the right to redeem. The fact that Fisher 
was made party defendant in the tax bill suit was not suf- 
ficient to deprive her of this right, inasmuch as Glass, the 
beneficiary and real party in interest in the deed of April 
6th, 1874, was not made a party. In the case of Olmstead 
v. Tarsney, 69 Mo. 399, where the above statute was before 
the court for construction, it was held “ that the incum- 
brance on property created by special tax bill must be 
treated as conferring upon the owner thereof the same right 
which would have been conferred by a mortgage for that 
umount, and as being similarly subject to redemption.” 
Under the principle announced in that case, we think the 
answer of defendants set up an equitable defense to plaint- 
iff’s action, and that the affirmative relief asked for might 
well be granted, on the authority of the following cases: 
Baker v. Circle, 60 Mo. 264; Bartlett v. Judd, 21 N. Y. 200: 
Bliss on Code Plead., § 349. 

Aside from the error committed in sustaining the de- 


murrer, personal judgment for damages was rendered 
against Nellie Smith, and she being a mar- 
ried woman. ried woman, this is sufficient to authorize a 
reversal of the judgment. Lincoln v. Rowe, 64 Mo. 138, 
and cases cited. Judgment reversed and cause remanded, 


2. DAMAGES: mar- 


in which all coneur. 





Epmonson v. Pur.utps, Appellant. 


Pleading: szoraits. If the facts requisite to constitute a cause of 
action are necessarily inferable from the petition, though informally 
stated, the petition will be held good after verdict. 

: HUSBAND, A NECESSARY PARTY TO WIFE’S suIT. Section 3468, 
Revised Statutes, makes the husband a necessary party toa suit 
brought to enforce a vendor’s lien in favor of his wife, whether the 
right accrues to her as her separate property or otherwise. 

: : MISJOINDER OF PARTIES. If in any case husband 
and wife be improperly joined as co-plaintiffs, defendant should 





































Appeal from New Madrid Circuit Court.—The case was tried 
ppeat, 


REVERSED. 
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raise the objection by demurrer to the petition, not by motion in 
arrest of judgment. 

Vendor’s Lien: JURISDICTION OF CIRCUIT COURT, VENDEE BEING 
peap. There is nothing in the administration law that ousts the 
jurisdiction of the circuit court to enforce a vendor’s lien against 
property in the hands of the devisee of a deceased vendee. 

: ITS ENFORCEMENT AFTER DEATH OF VENDEE. The fact that 
the holder of a note given for the purchase money of land has pro- 
cured its allowance against the estate of the vendee, deceased, will 
be no obstacle to the enforcement of a vendor's lien against the land 
itself in the hands of the devisee. 








: ON LAND SOLD IN PARTITION. Land sold by the sheriff un- 
der a decree in partition, is subject to a vendor’s lien in favor of a 
partitioner who has received as his share of the estate a note given 
for deferred payments of purchase money. 

Pleading : ANSWER: GENERAL DENIAL: JEOFAILS. An answer which 
denies generally “each and every material allegation of the peti- 
tion,”’ without anything further to show what allegations are meant 
to be putin issue, is bad; but if the plaintiff, at the trial, treats it 
as a general denial, he cannot afterward object to its sufficiency. 
Jurisdiction: pLeapinGc. Failure to deny an allegation of want 
of jurisdiction will not oust the court of jurisdiction if it really 
exists. 


before Gro. W. Carueton, Esq., sitting as Special 
Judge. 


This was a suit brought in the circuit court of New 


Madrid county by John Edmonson and Levina, his wife, 
against Murry Phillips, to have a lien declared and enforced 
against certain real estate for the amount of a certain note. 
The petition averred that on the 17th day of March, 1873, 
Amos R, Phillips executed and delivered said note to said 
Levina Edmonson; that said note was given for part of 
the purchase price of the said real estate; and that Amos 
R. Phillips was dead, leaving a will constituting said Murry 


his 


nial of “all the material averments of the petition,” and 


sole heir and executor. The answer was a general de- 
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besides set up two special defenses: Ist, That the probate, 
and not the circuit court, had original jurisdiction of the 
eause; 2nd, That the note had been allowed against the 
estate of Amos R. Phillips in the probate court. There 
was no reply. The evidence offered at the trial showed 
that certain Jand had belonged to one Freeman ; that Le- 
vina Edmonson was one of the heirs of Freeman; that 
the land was sold under a decree in partition among the 
heirs; that Amos R. Phillips became the purchaser; that 
the sheriff executed a deed to said Phillips; that Levina 
Edmonson never made any deed for the land; that Amos 
R. Phillips paid part of the purchase money in cash, and 
gave the note in question for the remainder ; that the note 
was payable to Levina Edmonson, and represented her in- 
terest in Freeman’s estate. There was no evidence that 
Amos R. Phillips was dead, or had left a will appointing 
defendant his heir or devisee; and none to show that the 
land sold under the decree was the same as that described 
in the petition. Nor was the note offered in evidence. 
Plaintiffs had judgment, and defendant moved for a new 
trial and in arrest of judgment, on the ground that there 
was no evidence to support the finding, and that the peti- 
tion did not state facts sufficient to constitute a cause of 
action. These motions were overruled, and defendant ap- 


pealed. 
Lewis Brown for appellant. 


I. 


Suerwoop, C. J.—We do not regard the petition ob- 
noxious to the objection that it does not state facts sufli- 
cient to constitute a cause of action, since it alleges that 
Amos R. Phillips executed and gave to the wife and co- 
plaintiff of Jno. Edmonson the note for $800; that the 
sum therein specified was part of the purchase price of a 
certain tract of the land, describing it; that Amos R. Phil- 
lips is dead; that by his will, since admitted to probate, he 
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constituted defendant his executor and sole heir (devisee), 
and asks that the sum specitied and interest be declared a 
lien on the land mentioned, and the same be sold in satis- 
faction thereof, and for other and further relief. It is true, 
the petition might have been more formal and specific; it 
might have alleged the wife’s ownership or interest in the 
land, but these facts are necessarily inferable from the al- 
legations of the petition. At the worst, the petition sets 
forth a cause of action defectively stated; not a defective 
cause of action, and if advantage was to be taken of any 
lack of formality in the petition in the particular referred 
to, it should have been done at an earlier stage of the pro- 
ceedings. So much for this point. 


II. 


The objection is equally untenable that the husband 
should not have been joined as co-plaintiff. The statute 
expressly requires him to join in circumstances like those 
here presented, (2 Wag. Stat., p. 1001, § 8; RK. S. 1879, § 
8468 ;) and it makes no difference whether the property is 
the separate property of the wife or not; the husband must 
still be joined. 

Besides, if the husband was improperly joined as co- 
plaintiff, defendant’s proper course was to have demurred. 
R. 8. 1879, § 8515; Kellogg v. Malin, 62 Mo. 429. 


ITI. 


There is no doubt as to the jurisdiction of the circuit 
court. Such court is the possessor of chancery powers. 
It belongs to the ancient jurisdiction of chancery courts to 
enforce vendor’s liens, and it is well settled that such jur- 
isdiction is not lost by reason of the fact that the legisla- 
ture has thought fit to confer jurisdiction of a similar na- 
ture on courts of law. The ancient jurisdiction in such 
cases will remain in full force unless prohibitory legislation 
be interposed. Real Estate Sav. Inst. v. Collonious, 68 Mo. 
290, and cases cited. There is no such legislation in this 
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State. Pages 93, 94 and 95, 1 Wagner’s Statutes, do not 
contain anything which ousts the jurisdiction of the cir- 
cuit court. 

IV. 

Nor did the allowance in the probate court of the note 
given for the interest in the land present any barrier to en- 
forcing the vendor’s lien. Both methods of procedure 
were open to the owner of the note, and she was confined 
to neither. In other words, the status of the holder of the 
note, her rights and her remedies were not diminished be- 
cause holding an imperfect instead of a perfect mortgage, 
in which last case no doubt would exist that the holder of 
the note might not only have the same allowed in the pro- 
bate court, but might afterward proceed to foreclose the 
mortgage also. The enforcement of a vendor’s lien, an 
imperfect mortgage, is but analogous in its objects and in- 
cidents to the foreclosure of an ordinary mortgage. 

Ve 

And we do not think the complexion of this case al- 
tered, so far as concerns the present proceeding, merely 
because the sheriff sold, in a partition suit, the interest of 
the wife in the land. She, as one of the heirs of her father, 
could doubtless have sold her interest, and would then have 
retained a vendor’s lien for the purchase money, and the 
iact that the sheriff acted as the agent of the heirs and 
took notes from the purchaser to them respectively, cannot 
in anywise affect their rights or their remedies. The land 
had been conveyed by the sheriff to Amos R. Phillips, the 
purchaser, and, if the present plaintiff could not maintain 
this proceeding to enforce a vendor's lien, the ultimate re- 
sult would be, it could not be enforced at all. We are 
not of opinion that either the reason or the law of the case 
favors any such result. 


VL. 


Are the allegations of the petition to be taken as ad- 
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mitted in consequence of the first paragraph of defendant’s 
answer failing to properly traverse the same? That para- 
/ graph merely denies “ each and every material allegation 
in plaintiff’s petition set forth.” The statute provides: 
“ The answer of the defendant shall contain: Ist, A gen- 
eral or specific denial of each material allegation of the 
petition controverted by the defendant.” R. 8S. 1879, § 
3521. 

Prior to the amendment of 1875, just quoted, the stat- 
ute then in force provided that: “The answer of the de- 
fendant shall contain: Ist, A special denial of each 
material allegation of the petition controverted by the de- 
fendant.” 2 Wag. Stat., 1015, § 12. It would scarcely 
have been contended under that statute that an answer was 
good which stated that “ defendant specially denies each 
material allegation of the petition.” And yet, by parity 
of reasoning, if merely following the language of the stat 
ute is sufficient, the denial in the hypothetical case would 
be well enough, if the one being considered is to be thus 
regarded. 

A recent writer on code pleading, Judge Bliss, re- 
marks on the point under discussion: ‘ Whether the 
denial be general or special—that is, whether the defend- 
ant deny all the plaintiff’s material allegations or a part 
only—it must clearly and uneqnivocaliy appear what he 
intends to deny.’< Bliss Code Plead., § 331. In the pres- 
ent-instance what allegations of the petition does the de- 
fendant intend to deny? This question can only be satis- 
factorily answered when we ascertain what meaning he 
attaches to the qualifying word “ material.” It is quite 
obvious that the pleader assumes to himself to determine 
what is or is not material, thus leaving the court and the 
adverse party to conjecture his meaning, while he retains 
the signal advantage of being permitted to say that his 
denial is,broad or narrow; that he denies a single allega- 
tion of the petition or all of them, as best suits his con- 
venience in the exigencies incident to the trial. We think 
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it would be plainly repugnant to both spirit and letter of 
our code pleading to permit a denial couched in such lan- 
guage to be held a valid traverse of the allegations of the 
petition. 

But, notwithstanding this is so, yet the plaintiffs have 
treated the first paragraph of the answer as a general de- 
nial. They might, under the statute, have compelled de- 
fendant to have made his denial more definite and certain, 
but this they did not do, and having proceeded with the 
cause as if a general denial were in, they will, on the prin- 
ciple of the rule declared in Henslee v. Cannefar, 49 Mo. 
295, and subsequently followed in Leabo v. Goode, 67 Mo. 
126, and in Simmons v. Carrier, 68 Mo. 416, be precluded 
from gainsaying the sufficiency of the answer on the point 
being discussed. As the denial of the first paragraph of 
the answer must, in the circumstances here presented, be 
held good, the allegation of the petition cannot be taken 
us confessed, and consequently the objections urged as to 
the lack of testimony in certain particulars, must be deemed 
valid objections; and the case of plaintiffs not made out 
by the evidence adduced. 

Vil 

There was no necessity for a reply to the new matter 
set forth in the second paragraph of the defendant’s an- 
swer, and for these reasons: If, as already seen, the al- 
lowance in the probate court did not preclude plaintiffs 
from enforcing a vendor’s lien. then the allegation of such 
allowance needed nou jeuia!. 

A similar remark applies toe the allegation that the 
probate court had exclusive jurisdiction. It is well settled 
that consent of parties cannot confer jurisdiction. If con- 
sent of parties cannot do this, neither can their admission 
or denials have that effect. If the circuit court had juris- 
diction of the cause, and so we have decided, it matters 
not what the parties admitted or what they denied respect- 
ing the jurisdiction of the probate court. 
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Because of the deficiency cf piaiutiffs’ testimony to 
support the allegations cf iheir petition, the judgment 


should be reversed and the cause remanded. All! concur. 


Rogers v. Marsu et al., Appellants. 


Homestead: wipow’s TITLE: RIGHTS OF CHILDREN. Where a hus- 
band at the time of his death occupies as a homestead land of 
which he is seized in fee, the wife will become seized of a fee, and 
the minor children will be entitled to enjoy the land with her until 
they attain their majority. Wag. Stat., p. 698, 2 5. 

: VESTS IN WIDOW AND CHILDREN, WITHOUT BEING SET APART, 
wHEN. If land occupied by a man and his family as a homestead 
does not exceed in quantity and value what the law allows for that 
purpose, the homestead estate conferred by the statute will vest 
in his wife and children immediately upon his death, without being 
set apart by commissioners. 

EFFECT OF ADMINISTRATOR'S SALE ON HOMESTEAD RIGHT: 
BURDEN OF PROOF. An administrator’s sale will not divest the home- 
stead right of the widow and minor children of the decedent, unless 
it is made to pay debts contracted before the filing of the deed un- 
der which they claim. The burden of proving that it was so made 
rests upon one denying their right. 
Estoppel. There is no estoppel unless the action of the party as- 
serting it was influenced by something either done or said by the 
other. 
Suit by next Friend to Infant Plaintiff: preapine. Ina suit 
brought by plaintiff as next friend of an infant, the defendant can- 
not take advantage of plaintiff’s failure to prove his appointment as 
next friend, unless the matter has been properly put in issue by the 
answer. 


Appeal from Gentry Circuit Court.—Hown. 8S. A. RicHarpson, 
Judge. 


AFFIRMED. 


Geo. W. Lewis, Bennett Pike and Vinton Pike for ap- 
pellants. 
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1. The minority of plaintiffs Lula and Joei, and the 
appointment of a next friend by the Gentry circuit court, 
is alleged in the petition and denied in the answer, and 


there is no proof upon the subject. No authority, there- 
fore, has been shown for the prosecution of this suit in 
their behalf. 

2. The widow is estopped from claiming a homestead. 
She stood by without asserting her claim and saw Marsh 
purchase at a sale by her husband’s administrator for ¢ 
price, which, together with a sum paid for her dower right, 
was the full value of the land, and saw him and those claim- 
ing under him, occupy for nearly the period of the statute of 
limitations and make valuable improvements upon the land. 
Gragg v. Gragg, 65 Mo. 348. 

8. The introduction of the administrator’s deed 
showed title out of plaintiffs and a complete defense to the 
action. The deed was evidence of the recitals therein 
made, and among them, that the court ordered the sale. 
“The court (probate) has an undoubted right to ascertain 
and declare the extent of the homestead,” (Brown rv. Brown, 
68 Mo. 393,) and, of course, whether there was a home- 
stead, and if 3o, whether there were debts of decedent 
contracted prior to the acquisition of the homestead for 
which it was necessary to sell it. The court would not 
have had jurisdiction to order the sale of an acknowledged 
homestead. To take jurisdiction of the order, the probate 
court must have found the jurisdictional faets upon which 
its authority to make it depended, viz: Ist, That there 
was not other property, real or personal, suflicient to pay 
the debts; 2nd, That the debts to pay which the sale was 
ordered, were contracted prior to the acquisition of tle 
homestead. Defendants were not required to go back of 
the administrator’s deed. Presumptions will be indulged 
in favor of jurisdiction to make the order; every hypoth- 
esis should be assumed to uphold it. Prima facie, then, the 
sale was ordered to pay pre-contracted debts. Johnson v. 
Beazley, 65 Mo. 250. The deed showed title out of plaint- 


niu 
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iffs, and the burden was on them to avoid it. Swan v. 
Stephens, 99 Mass. 8. Howe v. MeGivern, 25 Wis. 530. 


John Edwards and Patton & Cranor for respondents. 


1. The premises in controversy, being owned in fee 
simple by N. Thomas Rogers, and being occupied and used 
by him, up to the time of his death, on his decease passed 
to and vested in fee simple in his widow and minor chil- 
dren; such estate to continue in the minor children until 
they attain their majority, respectively. Wag. Stat., p. 698, § 
5; Skouten v. Wood, 57 Mo. 380; Gragg v. Gragg, 65 Mo. 
343; Day v. Adams, 42 Vt. 510; Simonds v. Powers, 28 Vt. 
854; Davis v. Andrews, 30 Vt. 678; Keyes v. Hill, 30 Vt. 
759; Doane v. Doane, 33 Vt. 652; McClary v. Bixby, 36 
Vt. 257. 

2. The setting apart of the homestead by commis- 
sioners to the claimant thereof, is not a condition precedent 
to the vesting of the homestead in such claimant. Wag. 
Stat., p. 697, $$ 2, 5, 9, 10,11; Parks v. Reilly, 5 Allen 77; 
Vogler v. Montgomery, 54 Mo. 577. A sale of the home- 
stead, except in the mode permitted by the statute, is ab- 
solutely void. Deffeliz v. Pico,46 Cal. 289; Dunn v. Tozer, 
10 Cal. 167; Green v. Marks, 25 Ll. 221; Kendall v. Clark, 
10 Cal. 17; Williams v. Young, 17 Cal. 403; Barton v. Drake, 
21 Minn. 299; s. c., 2 Cent. Law Jour. 308. To make such 
sale valid, it must be shown affirmatively by those claiming 
under it that the homestead was sold for debts contracted 
before the homestead right attached, (Howe v. McGivern, 25 
Wis. 525,) which was not done by defendants in this case. 

3. Under the homestead law, the homestead descends 
to and vests in the widow and children, upon the death ot 
the husband, and forms no part of the estate to be admin- 
istered by the probate court. If it be clearly within the 
limits, in extent and value, as provided in the act, then it 
is not necessary for the probate court to appoint commis- 
sioners as provided in section 5, and in that case such court 
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has nothing whatever to do with the homestead. Carter 
v. Randolph, 47 Texas 379; Estate of Tompkins, 12 Cal. 
114; Estate of James, 23 Cal. 416; O’ Docherty v. Me- 
Gloin, 25 Texas 72; Deltzer v. Scheuster, 37 Ill. 8301; Can- 
non v. Bonner, 38 Texas 487; Sloan v. Nance, 45 Ga. 310; 
Blue v. Blue, 38 Til. 10. Under the doctrine of Vogler v. 
Montgomery, 54 Mo. 577, if the homestead exceeded the 
limitations in value and quantity, as provided in section 1, 
a sale of it before appraisers had set apart the homestead, 
would be void. With much greater reason, then, would a 
sale of it be void, if it were sold without the intervention 
of commissioners when it was clearly within the limits 
specified in section 1, in quantity and value. 

4. There is nothing to estop Mrs. Rogers. The sale 
of the administrator was not her act, nor done by her di- 
rection or consent. Marsh did not buy the premises of the 
administrator on the faith of any admission or promise 
made by her. Hence, one ingredient of an estoppel is 
lacking. Taylor v. Zepp, 14 Mo. 482; Bigelow on Estop- 
pel, (2 Ed.) 345. The sale of her dower interest was made 
March 8th, 1869. The administrator’s sale took place June 
7th, 1869. They were, therefore, distinct transactions, in 
nowise connected with each other, so faras the evidence 
shows. If she sold her dower interest in the premises to 
Marsh, under a mistake as to what was her interest in the 
same, she is not estopped from afterward claiming the fee. 
Thompson v. Renoe, 12 Mo. 157; Gragg v. Gragg, 65 Mo. 
343. Having repurchased her dower interest, she is in 
precisely the same position as that she occupied before the 
sale of her dower interest. 

5. No act of the widow could prejudice the rights of 
the minor plaintiffs. Harkins v. Arnold, 46 Ga. 656; Blue 
v. Blue, 38 ll. 10; Dunton v. Woodbury, 24 lowa 74; Moore 
v. Dunning, 29 Ill. 130. 


Norton, J.—This is an action of ejectment to recover 
the possession of eighty acres of land situated in Gentry 
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county. The answer is a general denial, with a special de- 
fense setting up title in defendants. Both parties claim title 
through one N. Thomas Rogers. The evidence adduced 
on the trial tended to establish the following facts: That 
said N. Thomas Rogers, in 1866, acquired title to the land 
in question, by deed duly recorded at that time; that he 
lived upon the same as a homestead with his family, con- 
sisting of his wife and ten minor children, till his death, 
which occurred in the year 1868; that he left a widow and 
ten children, who are the plaintiffs in this suit; that the 
land, at the time of Rogers’ death, was worth $1,000; that 
shortly after Rogers’ death his widow, believing it unsafe 
for her to live alone on the land, went to her father’s. The 
evidence also tended to show that on the 8th day of March, 
1869, Mrs. Rogers sold her dower interest in the premises 
to one Sylvester Marsh, for which Marsh gave his note for 
$300, upon which Mrs. Rogers afterward sued, asking that 
the debt be declared a lien; that she obtained judgment 
on the note, which was adjudged to be a lien on the inter- 
est sold by her, and that under this judgment the land 
was sold and bought by one Levi Long, who conveyed the 
same after his purchase to Mrs. Rogers. The evidence also 
showed that the administrator of the estate of said N. 
Thomas Rogers, deceased, by virtue of an order of the 
probate court of Gentry county directing the sale of the 
land in contreversy for the payment of debts, sold the same 
on the 7th day of June, 1869, to said Sylvester Marsh, and 
executed to him a deed therefor on the 28th day of July, 
1870; that the title thus acquired by Marsh had by various 
mesne conveyances passed to defendants Elijah Marrs and 
George M. Philips. On this state of facts the court held 
that plaintiffs were entitled to the land as a homestead, and 
rendered judgment in their favor, from which defendants 
have appealed, and the sole question presented is, as to the 
correctness of this ruling. 

We think it is clear that under the law in force in 
1868, relating to homesteads, at the time of said Rogers’ 
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|. HOMESTEAD: death, he being then seized in fee of the land 
rights of children. jn) question, the fee vested in his widow, the 
minor children of Rogers being entitled to the enjoyment 
of the estate with her till they attained their majority. 1 
Wag. Stat., § 5, chap. 68. This has been expressly decided 
in the cases of Skouten v. Wood, 57 Mo. 380, and Gragg v. 
Gragq, 65 Mo. 343. 

It is insisted by counsel that the estate in the home- 
stead did not vest in the widow and children because it 
2. —— + vests, in had not been set apart by commissioners ap- 
fun, wanes Se pointed for that purpose. This position is 
when not maintainable, for the reason that the 
homestead only consisted of eighty acres of land of the 
value of $1,000; and it not being in excess either in quan- 
tity or value of what the law allowed as a homestead, no 
necessity existed for the appointment of commissioners, 
especially so as it does not appear that Rogers owned any 
other land. The statute only requires the appointment of 
commissioners for such purpose when it is necessary that 
it should be done. Parks v. Reilly, 5 Allen (Mass.) 77; 
Vogler v. Montgomery, 54 Mo. 577. 

It is also urged by counsel that the deed executed by 
the administrator of Rogers’ estate to said Marsh in pur- 
5. ——:: effect of suance of an order of the probate court to 
cole om Remantend sell the real estate in question for the pay- 
proof. ment of debts passed the title to Marsh free 
from the homestead rights of plaintiffs. We cannot agree 
to the correctness of this position. The homestead of Rog- 
ers was not subject to sale in his lifetime for the payment 
of debts, unless they had been contracted by him betore 
the filing of the deed under which he claimed. Neither 
was it subject to sale by an order of the county court after 
his death, except for the payment of such debts as may 
have been contracted prior to the time the homestead right 
attached. If the land was in fact sold to pay such debts, 
the burden of showing it rested upon the defendants, who 
claimed under the sale, and as there was no evidence in- 
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troduced by them tending even to show that fact, the home- 
stead right of plaintiffs in this suit was not affected there- 
by. Howe v. McGivern, 25 Wis. 525. 

It is also insisted that Mrs. Rogers is estopped from 
asserting a claim to the homestead by reason of the sale of 
4. ESTOPPEL. her dower interest to Marsh, as well as by 
the administrator’s deed. We are at a loss to perceive 
how the doctrine of estoppel can be invoked and made ap- 
plicable to the facts in the case. If any interest passed to 
Marsh by reason of the sale of the dower, whatever it was 
became reinvested in her by virtue of the sale made under 
the judgment rendered against Marsh on his note for the 
purchase money, and as it does not appear that Marsh in 
his purchase at the administrator’s sale was influenced to 
make it by anything either done or said by Mrs. Rogers, 
no element of estoppel exists. 

It is also claimed that as the answer denied each ma- 
terial allegation of the petition, and as no evidence was 
5 surr By next Offered to show the appointment of the next 
PLainrivP: plead. 4riend for the two of the plaintiffs who are 
a minors, the judgment should be reversed. 
This is virtually an objection that the proper parties are 
not made plaintiffs, and such objection, if not made either 
by demurrer or answer, is waived under the statute and 
cannot be made in the motion in arrest. The answer should 
have set this matter up, and it not having been done, the 
objection now made cannot be considered. Judgment af- 
firmed, in which all concur. 
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Motion for New Trial. Unless it affirmatively appears by the 
record that the motion for new trial was filed within four days after 
trial, this court will not consider the questions it presents. 


Municipal Corporations: MuUsT KEEP STREETS IN SAFE CONDITION. 
Cities are bound to maintain their streets in such condition that 
they will be reasonably safe for travel, and this duty cannot be 
shifted to the shoulders of another. If a wayfarer be injured by 
falling into an open sewer in a public street, the city will not be re- 
lieved of liability by reason of the fact that the opening was left 
unguarded by a contractor engaged in the construction of the sewer. 
Modifying Barry v. St. Louis, 17 Mo. 121. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This was an action against the city of St. Louis and 
Gottlieb Eyerman to recover damages for injuries sustained 
by plaintiff in falling into an open sewer. Eyerman was 
constructing the sewer in Arsenal street, under a contract 
with the city. The evidence tended to show that he left 
the opening unguarded, and that plaintiff, passing at night, 
fell in and sustained the injuries complained of. There was 
a verdict and judgment for plaintiff, and defendants ap- 
pealed. 


Leverett Bell for the city of St. Louis. 


Eyerman was not, and under the law and his contract 
could not be, the mere agent, servant or employee of the 
city. He was an independent contractor. Under the law, 
the city could have no such control over the work, or over 
Eyerman or his agents and servants, as to render it respon- 
sible for Eyerman’s neglect. Barry v. St. Louis, 17 Mo. 
121; Clark v. Hannibal & St. Joseph R. R. Co., 36 Mo. 218; 
Hilsdorf v. St. Louis, 45 Mo. 98; Allen v. Willard, 57 Pa. 
St. 381; Harrison v. Collins, 86 Pa. St. 159; s. ¢., 27 Am. 
Rep. 699; Erie v. Caulkins, 85 Pa. St. 247; s. ¢., 27 Am. 
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Rep. 642; 2 Thompson on Negligence, 698, 730, 740. In 
Richmond v. Wardlaw, 36 Mo. 313; State v. Marshall, 36 
Mo. 400, and Moran v. January, 52 Mo. 523, it affirmatively 
appeared that the motion for new trial was filed out of 
time. In the case at bar the record is silent as to the day 
when the motion was filed. There is nothing indicating 
that the law has not been complied with. There is no pre- 
sumption that the parties failed to comply with the statu- 
tory regulations governing motions for a new trial. If any 
presumption on the subject is to be indulged in, it should 
be that the law has been observed, because the interests of 
appellants lay in the direction of its observance. 


George A. Castleman and Henry B. O Reilly for appell- 


ant Eyerman. 


Leander J. Smith for respondent. 


The bill of exceptions does not show that the motion 
for new trial was filed within four days. This is a fatal 
detect. State v. Marshall, 36 Mo. 400; Gorman v. Aust, 55 
Mo. 168 ; Cator v. Collins, 2 Mo. App. 225. The city is bound 
to keep the streets in a safe condition at all times. Where 
lights and barriers are necessary, the city must see that 
they are erected. This duty the city cannot shift upon a 
contractor; nor by any act of its own can it abdicate its 
sovereignty over the street or lay the blame for injuries 
sustained on some irresponsible agent or contractor. Dil- 
lon on Munie. Corp., (2 Ed.) § 791, p. 922, and note ; Shear- 
man & Redfield on Neg., (8 Ed.) p. 478, § 400; Storrs v. 
Utica, 17 N. Y. 104; Detroit v. Corey, 9 Mich. 165; Spring- 
field v. LeClaire, 49 Ill. 476; Brooks v. Somerville, 106 Mass, 
271; Major v. Pendleton, 15 Md. 12; Chicago v. Robbins, 2 
Black 418; s.c.,2 Am. Law Reg. (N. 8.) 529; St. Paul v. 
Seitz, 3 Minn. 297; Loyd v. New York, 1 Selden (5 N. Y.) 
369; Lowell v. Boston R. R. Co., 23 Pick. 24; Memphis v. 
' Lasser, 9 Humph. 757 ; Hutson v. New York, 5 Sand. 299. 
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Welsh y. The City of St. Louis. 


Suerwoop, C. J.—The statute is imperative that the 
motion for a new trial shall be made within four days after 
the trial. 2 Wag. Stat., p. 1059, § 6. It does not appear 
in this case, either from the record proper or from the bill 
of exceptions, when that motion was filed. If not filed in 
time, the only thing the circuit court could do, even if be- 
lieving error had been committed during the progress of 
the trial, was to deny the motion. And if the motion was 
denied in such circumstances, there was no error in such 
denial, notwithstanding error may have been committed 
while the trial was progressing. For aught that appears 
to the contrary, the motion may have been denied, not 
upon the merits, but because the requirements of the stat- 
ute had not been complied with ; in which case, no error 
was committed in denying the motion. He who alleges 
error must prove it, as every presumption will be made in 
favor of the correctness of the ruling of the lower court. 
Stewart v. Small, 5 Mo. 525; Vaughn v. Montgomery, 5 Mo. 
529; Small v. Hempstead, 7 Mo. 373; Walter v. Cathcart, 18 
Mo. 256; State v. Rogers, 36 Mo. 138. But while this pre- 
sumption is indulged in favorable to the action of the cir- 
cuit courts, no presumptions are indulged that parties file 
their motions in time. For these reasons we aflirm the 
judgment. All concur. 


On Motion for Rehearing. 


SuEeRwoop, C. J.—As sustaining the view that the pe- 
tition does not state a cause of action against the city, we 
are referred to the case of Barry v. St. Louis, 17 Mo. 121. 
The precise point in judgment in that case was this, and 
this only, that the city was not responsible for damages 
resulting from the negligence of a contractor in failing to 
put up sufficient barriers to warn or guard persons passing 
down the street. The question presented by this record is 
not whether the city is responsible for the negligence of 
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the contractor, Eyerman, but whether it is responsible for 
its own negligence in failing to discharge that duty which 
it owes to its citizens and to the public, of maintaining its 
streets in a proper condition, so that they will be reasona- 
bly safe for travel. That such a duty, such an obligation, 
belongs to the city, and is a continuing obligation, which 
cannot be shirked or shifted to the shoulders of another, 
is well settled in this State; and if the language in Barry 
v. St. Louis, supra, denies such liability, it should be disap- 
proved. Blake v. St. Louis, 49 Mo. 569 ; Bowie v. Kansas City, 
51 Mo. 454; Bassett v. City of St. Joseph, 53 Mo. 290. This 
is the prevalent doctrine elsewhere. 2 Dillon Munic. Corp., 
§ 791, and cases cited; Chicago v. Brophy, 79 Ill. 277. For 
these reasons we deny the motion to rehear. All concur. 





SHELLEY eét al., Appellants, v. Boorue. 


Fraudulent Conveyances: PREFERENCE AMONG CREDITORS. It is no 
objection to the validity of a conveyance by a debtor to his creditor 
that it operates to hinderand delay other creditors, that it was made 
with the intent on the part of the debtor that it should so operate, 
and that the creditor receiving it was aware of that intent, provided 
he received it with the honest purpose of securing his debt. But if 
he acted from a desire to aid the debtor in defeating other creditors, 
or in covering up his property, or in giving him a secret interest 
therein, or in locking it up in any way for the debtor’s own use and 
benefit, the conveyance will be held fraudulent and void. 


Appeal from Jackson Special Law and Equity Court.—Hown. 
R. E. Cowan, Judge. 


REVERSED. 


T. A. Gill for appellants, cited Bump Fraudulent Con- 
veyances, pp. 220, 221; Dana v. Stanfords, 10 Cal. 269; 
Sibly v. Hood, 3 Mo. 290; Murray v. Cason, 15 Mo. 878; 
Chase v. Walters, 28 Iowa 460; Durkee v. Chambers, 57 Mo. 
575; Uhler v. Maulfair, 23 Pa. St. 481, (overruling 13 Pa. 
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St. 584;) State v. Laurie,1 Mo. App. 371; Gates v. La- 
beaume, 19 Mo. 29; Worland v. Kimberlin, 6 B. Mon. (Ky.) 
608, 609; Banfield v. Whipple, 14 Allen 13; 30 Conn. 15; 
Funk v. Staats, 24 Ill. 632; Kuykendall v. McDonald, 15 
Mo. 416, 420; Ford v. Williams, 3 B. Mon. (Ky.) 550. 


Karnes § Ess for respondent, cited Henderson v. Hender- 
son, 55 Mo. 534; Ames v. Gilmore, 59 Mo. 537; Drury v. 
Cross, 7 Wall. 299; Tompkins v. Wheeler, 16 Peters 106; 
Johnson v. Sullivan, 23 Mo. 474; State v. Benoist, 37 Mo. 
500; Johnson v. Whitwell, 7 Pick. 71; Edrington v. Rogers, 
15 Texas 188; Bunn v. AAl, 29 Pa. St. 387; White v. Graves, 
7 J.J. Marsh. 523. 


Norton, J.—This isan action for the recovery of the 
possession of a stock of goods, on the trial of which de- 
fendant obtained judgment, from which the plaintiffs have 
appealed. The stock of goods in question had been seized 
by defendant, Boothe, as sheriff of Jackson county, by the 
levy of a writ of attachment sued out at the instance of 
J. W. Wood & Co., creditors of the firm of Woy & Smith, 
as the property of said Woy & Smith. Plaintiffs, after the 
goods were thus seized, brought this suit and replevied the 
goods so levied upon. Plaintiffs base their claim to the 
goods on the ground that Woy & Smith, before the levy of 
the attachment sued out by Wood & Co., had transferred 
tne goods in payment of the debts of certain of their cred- 
itors, of whom plaintiffs were one, and that under this 
transfer the goods had been sold and bought by plaintiffs 
and the proceeds applied to the payment of the debts of 
Woy & Smith. The defendant, on the other hand, claims 
that said transfer was made by said Woy & Smith with 
the intent and for the purpose of hindering, delaying and 
defrauding said Wood & Co. in the collection of their 
debt against said Woy & Smith, for the collection of which 
they had a suit pending at the time of said transfer, and 
that plaintiffs accepted the goods with knowledge of these 
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facts. The contest is virtually between two creditors of 
Woy & Smith, and the evidence adduced on the trial 
tended to establish each one of the above theories, and 
the ouly question presented for our determination is, 
whether the court in giving instructions properly declared 


the law. 

The instructions given on behalf of plaintifis recog- 
nize to the fullest extent the doctrine that the debtor has a 
clear and undisputed right to preter one creditor to an- 
other, and apply his property to the payment of one set of 
creditors to the exclusion of other creditors, and when this 
is done in payment of bona fide debts the transaction will 
be upheld, although in doing so the act of the debtor had 
the effect, and it was his intention, to defer or hinder an- 
other creditor, who at the time had a suit pending against 
him. While the instructions given on behalf of the plaint- 
iffs covered their theory of the case, those given for de- 
fendant, especially the third, which authorized the jury to 
find for the defendant if they believed that at the time the 
goods were transferred, plaintiffs were aware of the fact 
that it was the intention of Woy & Smith, in making it, to 
hinder and delay Wood & Co. in the collection of their 
debt, go farther, we think, than the law warrants. The 
third instruction is as follows: “If Woy & Smith, in 
making the conveyance of the goods in suit, intended to 
delay J.W. Wood & Co., their creditors, and if the plaintiff, 
either by himself or his agent present at the sale, was 
aware of such intent, then you will find for the defendant.” 

There is a class of cases to which the doctrine asserted 
in the instruction applies; as, if one knowing of judgment 
and execution against another, goes and purchases his 
goods in order to defeat the execution, or if one knowing 
that a debtor is selling his property to hinder, delay or 
avoid the payment of his debts, buys it, and pays the full 
value of it, thereby enabling the debtor to carry out his 
fraudulent design, such sales will be adjudged fraudulent 
because the purchaser becomes a participant in the iniquit- 
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ous purpose of the debtor. But cases of this kind should 
not be confounded with those which only amount to giving 
u preference of one creditor over another. A debtor may 
give a preference to a particular creditor or set of creditors 
by a direct payment or assignment, if he does so in pay- 
ment of his or their just demands, and not as a mere screen 
to secure the property to himself. The pendency of an- 
other creditor’s suit is immaterial, and the transaction is 
valid though done to defeat that creditor’s claim. Kuyken- 
dall v. MceDonald,15 Mo. 416; Murray v. Cason, 15 Mo. 
415; State v. Benoist, 37 Mo. 500; Bump on Fraud. Con. 
350, 351; Potter v. McDowell, 31 Mo. 74. The right of a 
debtor to prefer one creditor over another necessarily im- 
plies the right of such creditor to accept such preference. 
While the effect of such preference must, to the extent that 
it is made, necessarily be to defer or to hinder or delay 
other creditors, the mere knowledge of the preferred cred- 
itor that such will be its effect, and the debtor intended it 
should have that effect, will not be sufficient to avoid the 
transaction as to a creditor not preferred. But if in such 
case it further appears from the circumstances attending 
the transaction that the preferred creditor was not acting 
from an honest purpose to secure the payment of his own 
debt, but from a desire to aid the debtor in defeating other 
creditors, or in covering up his property, or in giving him 
a secret interest therein, or in locking it up in any way for 
the debtor’s own use and benefit, he will not be protected, 
aud the sale would be fraudulent as to other creditors, be- 
cause in such cases the fraud of the debtor becomes the 
fraud of the preferred creditor because of his participancy 
therein. Judgment reversed and cause remanded, in which 
all coneur. 
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Tur State ex rel. Toe ATTORNEY GENERAL V. RANSON. 


Constitutional Law: TITLE oF acts: sEcTION 2867 OF THE CHAP- 
TER ON JUSTICES OF THE PEACE. It is well settled that the object 
of constitutional provisions such as section 28, article 4 of our State 
constitution, which declares that “no bill ° ® shall con- 
tain more than one subject, which shall be clearly expressed in its 
title,” is to prevent the conjoining in the same bill of incongruous 
matter, and subjects having no legitimate connection or relation to 
each other, and in no way germane to the subject expressed in the 
title, and to prevent surprise or fraud upon members of the legisla- 
ture, rather than embarrass legislation by making laws unnecessarily 
restrictive. Such provisions are liberally construed; and it is held 
that if the title of an original act is sufficient to embrace a provision 
contained in an amendatory act, it will be good, and it need not be 
inquired whether the title of the amendatory act would of itself be 
sufficient. 

Section 2807, Revised Statutes 1879, provides forthe election of 
justices of the peace and fixes their tenure of office. Chapter 44 of 
which this section forms part, was passed under the title: ‘An act 
to revise and amend chapters 176 to 186, inclusive, regulating the 
jurisdiction and procedure before justices of the peace in civil 
cases.” The chapters referred to are chapters of the General Stat- 
utes 1865, under the general title ‘‘Of justices of the peace and their 
courts.”” Upon the principles above laid down, Held, that section 
2807 is not void as being in contravention of section 28, article 4 of 
the constitution. 

: EXTENSION OF TERMS OF OFFICE: JUSTICES OF THE PEACE. Sec- 
tion 2807, Revised Statutes 1879, provides for the election of justices 
of the peace throughout the State at the general election in 1882, 
and declares that every justice of the peace in office at the time of 
the enactment of the section shall continue to act as such until 
the expiration of his commission and until his successor shall be 
elected and qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and uniform time 
for the election of justices of the peace. One of its effects was to 
prolong by two years the terms of office of justices elected in 1876. 
These justices were elected for a term of four years, and by the law 
in force at the time of their election, were to hold until their suc- 
cessors should be elected and qualified. Section 8, article 14, consti- 
tution 1875, provides: “* ° nor shall the term of any office 
be extended for a longer period than that for which such officer was 
elected or appointed.” Held, that section 2807 is not in conflict with 
the constitutional provision. ‘The object of the provision is to prevent 
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special legislation in favor of particular incumbents of office. It 
was not intended to interfere with the legislature in the exercise of 
its power of making such reasonable changes in the times of elect- 
ing public officers as the public interest and convenience might re- 
quire. The fact that section 2807 results incidentally in extending 
the terms of some justices of the peace, is not sufficient to invali- 
date it. 

The principle is reaffirmed that courts should never declare 
a statute void, unless its nullity and invalidity are placed, in their 
judgment, beyond a reasonable doubt. 


Quo Warranto. 


D. 8. Twitchell, W. V. Childs and Field & Small for re- 


lator. 


Section 2807 is a nullity, because: (1) It is not em- 
braced in the title of the bill, and, therefore, violates sec- 
tion 28 of article 4 of the constitution of Missouri. State 
ex rel.v. Lafayette Co. Ct.,41 Mo. 39; State v. Wilson, 7 
Ind. 516; State v. Bowers, 14 Ind. 195; Igoe v. State, 14 Ind. 
239; Spaugh v. Huffer, 14 Ind. 805; Mewherter v. Price, 11 
Ind. 199; Ryerson v. Utley, 16 Mich. 269; People v. Palatine, 
53 Barb. 70; Cooley on Const. Lim., pp. 148, 144, 149 ; 
City of Kansas v. Payne, 71 Mo. 159; People v. Denahy, 20 
Mich. 249; Foley v. State, 9 Ind. 363; Gillespie v. State, 9 
Ind. 880. (2) That part of said section which continues 
justices in office whose terms were to expire at the recent 
election is in violation of section 8 of article 14 of the con- 
stitution of Missouri. See also section 14 of article 9, 
idem. (a) There was a vacancy at the expiration of four 
years from date of Ranson’s commission, and Childs holds 
title by appointment to the office held by Ranson. § 5 of 
art. 14, Const. (6) No recital of reasons are necessary why 
an appointment is made, it is only necessary that it shall 
appear with or without reasons that an appointment has 


been made. 


Peak § Yeager for respondent. 
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The legislature has full power to fix the time at which 
elections shall be held, and also has the right to fix the 
powers, duties and duration in office of justices of the 
peace. Art. 6,§ 37, Const. When they assume to act and 
do pass a statute in the premises, such statute will be main- 
tained, unless itis in direct conflict with the constitution. 
By this statute they have simply fixed the time at which 
all justices shall be elected. But it is contended, by virtue 
of the second paragraph beginning with: “But every 
justice,” etc., the legislature has extended the term of office 
in violation of section 8, article 14. In using said lan- 
guage they only use the exact language of our constitu- 
tion, viz: “All officers hereafter elected or appointed shall 
hold office during their official term, and until their sue- 
cessors shall be duly elected or appointed and qualified.” 
Again, the same language has been in use in our statutes 
since 1865. R.S., 2813. The mere fact that the legisla- 
ture has failed to fix a time for an election to be held prior 
to 1882, does not in any wise impair the validity of this 
statute. Again. If there is a reasonable doubt as to the 
constitutionality of the statute, such doubt must be solved 
inits favor. State v. New Madrid Co. Ct., 51 Mo. 82; Cooley’s 
Const. Lim., (4 Ed.) 220: State v. Able, 65 Mo. 857. The 
legislature intended by this statute to make the election of 
justices of the peace uniform throughout the State, so as 
to avoid mistakes and confusion in the premises. Under 


the laws prior to this statute some justices were elected at 
every bi-ennial election, and it was to correct this that the 


statute was passed. 

If any portion of said section is valid it will be main- 
tained unless the entire section is so connected that it can- 
not be separated without destroying the intention of the 
law-makers.° 54 Mo, 175; St. Louis Co. v. Griswold, 58 
Mo. 175; Cooley’s Const. Lim., (4 Ed.) 214; Jn re Burris, 
66 Mo. 442; Ensworth v. Curd, 68 Mo. 282. In this statute 
the second paragraph may be eliminated without in any 
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way impairing the first. Said first paragraph would be 
complete within itself, and the constitution would take the 
place of said discarded paragraph, and say: “That the 
person holding the office shall continue to exercise the du- 
ties of the office during his official term and until his suc- 
cessor is duly elected and qualified.” § 5, art. 14, supra- 

If the entire statute is in harmony with the cunstitu- 
tion, or if the first paragraph alone is maintained, then the 
legislature has failed to provide for the election of a jus- 
tice of the peace, and in the absence of any statute author- 
izing such an election, no person can acquire a right to the 
office by reason of receiving the majority of the votes cast 
at such an election. Respondent’s successor could only be 
elected at an election duly held under the statute govern- 
ing the election of justices of the peace. 

If there was no authority for the election of justices 
in 1880, then the failure on the part of the legislature to 
provide for such election does not create a vacancy. There 
can be no vacancy, for the commission of respondent, in 
harmony with the constitution, provides that he shall hold 
until his “ successor is duly elected and qualified.” And 
in the case at bar there could be no vacancy for the reason 
there was already a person rightfully exercising the duties, 
fully authorized to hold said office for the term of four 
years and until his successor is duly elected and qualified. 
R. 8., § 2818; State v. Lusk, 18 Mo. 333; State v. Jenkins, 
43 Mo. 261. 

The commission issued to Childs cannot be construed 
into an appointment. It shows upon its face that it was 
never intended as an appointment, but was given to him 
because the court found that at the election in November, 
1880, Childs received a majority of the votes cast. Noth. 
ing appears in the. record that it was the intention to ap- 
point Childs. 


Ray, J.—This was a proceeding in the nature of a quo 


warranto, by the State of Missouri, at the relation of the 
? Py, 


6—73 
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Attorney General, against the respondent, Joseph C. Ran- 
son, requiring him to show by what warrant or authority 
he claimed to have and exercise the powers and duties of 
a justice of the peace within and for the township of Kaw, 
in Jackson county, Missouri. The information was filed 
December 13th, 1880, and charged, in substance, that at 
the general election for State, county and township officers 
held in said township, under authority of law, on the 2nd 
day of November, 1880, one John W. Childs was legally 
elected a justice of the peace within and for said township, 
and that on the 10th day of said month thereafter, said 
Childs was duly appointed and commissioned a justice of 
the peace, within and for said township, by the county 
court of Jackson county, Missouri, and qualified accord- 
ingly, and that, thereafter, said Childs was legally entitled 
to hold said office and receive and enjoy its emoluments 
and privileges. The information then further charges that 
the respondent, Ranson, had been elected and commis- 
sioned a justice of the peace for said township, in Novem- 
ber, 1876, for the term of four years, but that said respond- 
ent, since said election and commission of said Childs, in 
November, 1880, had been and was exercising the powers 
and duties of a justice of the peace, in said township of 
Kaw, beyond the term for which he was elected and com- 
missioned, and in violation of law, to the great damage of 
the State of Missouri, and contrary to the statute in such 
cases made and provided. The answer of respondent first 
denies that he is, or was wrongfully holding said office; 
and then, for a further answer, says, in substance, that at 
the regular and general election held in November, 1876, 
he was duly elected a justice of the peace, within and for 
suid township of Kaw, in said county and State, and that 
in pursuance of said election, he was thereupon duly com- 
missioned by the county court of Jackson county, afore- 
said, justice of the peace for said township of Kaw, for the 
term of four years, and until his successor was duly elected 
and qualified. The answer then further says, that since 
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his said election in November, 1876, no person has been 
duly elected or appointed and qualified, under the law, as 
his successor ; that since then there has been no legal elec- 
tion held, at which his successor could have been elected; 
and that there was no law or authority for holding an 
election for justice of the peace in said township in No- 
vember, 1880; and that by reason thereof, and by virtue 
of his commission, he was and is entitled, under the con- 
stitution and the statutes of the State to hold and exercise 
the powers and duties of justice of the peace, within and 
for said township, in said county and State. The reply 
was a general denial. 

The facts in this cause, as shown by stipulation of the 
parties, are, in substance: That at the regular general 
election held in November, 1876, the respondent was duly 
elected justice of the peace within and for Kaw township, 
Jackson county, Missouri, and that afterward, to-wit: on 
the 8th day of November, 1876, he was duly commissioned 
as such justice of the peace for said Kaw township, for the 
period of four years, and until his successor was duly 
elected or appointed and qualified, and that since that date, 
and up to and including the present time, the said Ranson 
has exercised and still continues to exercise the duties and 
prerogatives of said office. It is also admitted that at 
the last regular election held in November, 1880, the said 
respondent and John W. Childs were competing candidates 
for said office, and that, at said election, said Childs re- 


ceived a majority of 496 votes over said Ranson ; and that 
thereafter, on the 10th day of November, 1880, said Childs 
applied to the county court of said county to be commis- 
sioned to said office for the period of four years; and that 
thereupon the said respondent appeared before said court 


protested against said court issuing a commission to said 
Childs, and that at the same time a letter was read from 
Peak & Yeager, addressed to the presiding justice, J. B. 
Yeager, that under the law and also section 2807, Revised 
Statutes, the said Childs was not entitled to a commission, 
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for the reason tiiat there was no provision for an election 
at the November election, 1880; and that afterward, on 
the 10th day of November, 1880, the said county court is- 
sued a commission to said Childs, as justice of the peace 
for said township, for the period of two years, and until 
his successor is elected and qualified; and that said Childs 
received said commission and qualified thereunder, in due 
form. It is also admitted that respondent, Ranson, has not 
turned over his docket or surrendered said oftice, but con- 
tinues to hold the same and exercise the duties and pre- 
rogatives thereof. It also further appeared that said section 
2807, Revised Statutes 1879, mentioned in the above stipu- 
lation, as originally enacted, was and is section 5 of an act 
of the general assembly of the State of Missouri, entitled 
“An act to revise and amend chapters 176 to 186, inclu- 
sive, regulating the jurisdiction and procedure before jus- 
tices of the peace in civil cases,” approved May 8th, 1879, 
which said section, both in the original act and in the Re- 
vised Statutes, is as follows: “ Justices of the peace, as 
herein provided for, shall be elected at the general election 
to be held in 1882, and shall hold their offices for four 
years, or until their successors are elected, commissioned 
and qualified ; but every justice of the peace now in office 
shall continue to act as such until the expiration of his 
commission and until his successor is elected and qualified.” 

It would seem from the pleadings and stipulation in 
the cause, that the parties originally designed to call in 
question the validity of section 2807, only by reason of its 
alleged violation of section 8, of article 14 of the constitu- 
tion of this State. Theintroduction, at the hearing, of the 
title of the original bill, by which this section was enacted, 
was intended to place its invalidity on the further ground 
that it contravened, also, section 28, of article 4 of the 
constitution. The first of these questions is a new ques- 
tion in this court. The section, itself, is a new provision 
in our organic law; and so far, this court has never been 
valled on to construe it. The other question, however, has 
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been the subject of judicial interpretation, on various oc- 
casions, heretofore. 

The respondent, for a justification of his continuance 
in office, relies on his election and commission in Novem- 
ber, 1876, which fix his term of oftice for four years, and 
until his successor is duly elected and qualitied; and also 
on section 2807 of the Revised Statutes of 1879, coupled 
with a denial of the validity of the election or appointment 
ot said Childs in November, 1880. If that section (2807), 
in its entirety, is a valid enactment, it is quite clear that 
the respondent’s title to the office in question cannot be 
controverted. The relator, in his brief, insists that said 
section is a nullity fortwo reasons: Ist, Because it is not 
embraced in the title of the bill, by which it was originally 
enacted, as required by section 28, of article 4 of the con- 
stitution of the State, which declares that: _“ No bill (ex- 
cept, etc.,) shall contain more than one subject, which shall 
be clearly expressed in its title.” 2nd, Because that part 
of said section, which continues justices in office, whose 
terms were to expire at the recent election, is in violation 
of section 8, of article 14 of the constitution of Missouri, 
which provides that: “The compensation or fees of no 
State, county or municipal officer shall be increased during 
histerm of office ; nor shall the term of any office be extended 
for a longer period than that for which such officer was 
elected or appointed.” The relator also claims that the 
election of Childs in November, 1880, was a valid election, 
and that his appointment and commission by the county 
court of Jackson county, Missouri, to the office in ques- 
tion, was a valid appointment; and that, by consequence, 
trom and after that date, the successor of respondent, in 


the language of his commission, was duly elected and 
qualified, and his oftice thereby terminated by the law of 
its existence. In this proceeding, however, it may be re- 
marked, the validity of Childs’ election, appointment or 
commission, can be inquired into so far only as they may 
tend to show that Ranson’s term of office had expired ; or 
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that his successor was elected and qualified, and his sub- 
sequent continuance in office unlawful. If the above ob- 
jections of the relator, or either of them, are well taken, it 
is manifest that the respondent has no title to said office 
and ought to be removed. We will consider them in the 
order in which they are made. 

The title of this bill, as we have seen, is an “act to re- 
vise and amend chapters 176 to 186, inclusive, regulating 
1. cowstirorionat the ju risdiction and procedure before j ustices 
ee on tee of the peace in civil cases.” The subject of 
tices of the peace. this section (2807) is to provide for the elec- 
tion of justices of the peace and the tenure of their office; 
and then it proceeds to declare that “ every justice of the 
peace, now in office, shall continue to act as such until the 
expiration of his commission, and until his successor is 
elected and qualified.” Is that section outside of that title, 
within the true meaning and intent of the constitution, 
according to the accepted construction of that instrument, 
in this particular? 

In the first place it may be well to inquire what is the 
general scope and intent of this constitutional inhibi- 
tion? The adjudicated cases, as well as the elementary 
writers, all concur that it was to prevent the vicious prac- 
tice of conjoining, in the same bill, incongruous matters, 
and subjects having no legitimate connection or relation to 
each other, and in no way germane to the subject expressed 
in its title; that its object was to prevent surprise or fraud 
upon members of the legislature, rather than embarrass 
legislation by making laws unnecessarily restrictive. Cooley 
on Const. Lim., 174; City of St. Louis v. Tiefel, 42 Mo. 
590. Some of the adjudicated cases have construed this 
provision with some strictness, but in the majerity of them 
the rule is otherwise. In the case of the State v. Miller, 45 
Mo. 497, this court uses this language: “The courts, in 
all the states where a like or similar provision exists, have 
given it a very liberal interpretation, and have endeavored 
to construe it so as not to limit or cripple legislative enact- 
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ments any further than what was necessary by the absolute 
requirements of the law.” Justice Cooley, in his work on 
Constitutional Limitations, (p. 178,) says: “There has 
been a general disposition to construe the constitutional 
provision liberally, rather than embarrass legislation by a 
construction whose strictness is unnecessary to the accom- 
plishment of the beneficial purpose for which it was 
adopted.” The supreme court of Louisiana, in comment- 
ing on argument of counsel, which demanded a strict con- 
struction of a constitutional clause like this, uses this 
language: ‘ We think the argument invokes an interpre- 
tation of the constitutional clause too rigorous and tech- 
nical. If in applying it we should follow the rules of a 
nice and fastidious verbal criticism, we should often frus- 
trate the action of the legislature without fulfilling the 
intention of the framers of the constitution.” Succession 
of Lanzetti, 9 La. Ann. 333. 

With this view of the object and purpose of this con- 
stitutional prohibition before us, and recognizing the rules 
of construction thus announced and adopted as correct, let 
us proceed with their application to the facts of this case. 
What, then, is the real scope and bearing of the subject 
contained in this bill? The title, on its face, says it is to 
revise and amend certain “ chapters”’ therein mentioned, 
regulating the jurisdiction and procedure before justices 
of the peace in civil cases. In point of fact, what are 
those “ chapters,” what do they regulate, and are the sub- 
jects thus regulated outside the title of this bill, within the 
meaning of the constitution, as interpreted by the adjudged 
cases? That is a matter of inspection and construc- 
tion. They are found in the General Statutes of 1865, at 
page 694, under title 38: “Of Justices of the Peace and 
their courts.” The first of these chapters, 176, provides 
for the election of justices of the peace; others of them 
regulate the jurisdiction and procedure before them: 
whilst another, 185, authorizes appeals from their judg- 
ments to the circuit court, and regulates the subsequent 
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proceedings therein. Can it be said that these subjects or 
“chapters” are incongruous; or that they have no legiti- 
mate connection or relation with each other? On the con- 
trary, are they not all kindred matters, intimately connected 
and related, and germane to the general subject—indicated 
or expressed in the title of this revisory and amendatory 
act? If so, the section in question cannot be held void by 
reason of this constitutional prohibition. 

In the case of Brandon v. State, 16 Ind. 197, the court 
held that: “If the title of an original act is sufficient to 
embrace the provision contained in an amendatory act, it 
will be good, and it need not be inquired whether the title 
of the amendatory act would, of itself, be sufficient.” This 
court, in the case of City of St. Louis v. Tiefel, 42 Mo. 590, 
in treating of an amendatory act, recognize and approve 
this doctrine of the Indiana court. Apply that principle 
to this case, and the same result follows. The act whose 
title we are here considering is, on its face, a revisory and 
amendatory bill, and the “chapters” thereby revised and 
amended, may be taken as the original act; and the titie 
prefixed to the same by the General Statutes, as we have 
seen, may be accepted as the title to said chapters, since 
this arrangement and heading of the General Statutes is 
authorized by law, and indeed has become a part of the 
law itself. Gen. St. 1865, pp. 882, 883, §§ 1, 8,9; R.S. 
1879, p. 530, § 3164; People v. Molineux, 53 Barb. 9.. This 
title, it is manifest, would be sufficient to embrace the elec- 
tion of justices of the peace, as well as their jurisdiction 
and procedure, whether the amendatory act, by itself, would 
have been or not. In Texas, where the same provision 
substantially exists, the courts give it a liberal construction, 
and it has been held that an act, which was entitled “to 
regulate proceedings in the county court,” and which also 
gave an appeal from the county court to the district court 
and regulated proceedings therein, was not within the mis- 
chief contemplated by the constitution, and the act was, 
therefore, valid. So of this case; chapter 185, one of the 
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chapters revised and amended by this bill, gives an appeal 
from justices of the peace to the circuit court, and then 
regulates proceedings therein. This chapter, 185, is as 
much outside the title of this bill, as chapter 176; yet un- 
der the ruling of the Texas court it would be held valid. 
If so, no reason is seen why chapter 176 should not also 
be considered good. Section 2807, Revised Statutes 1879, 
is but an amendment of chapter 176 of the General Stat- 
utes of 1865, and is equally within the ruling of the Texas 
and Indiana courts above quoted. We, therefore, conclude 
that the first objection urged by the relator is not well 
taken. 

lis second objection involves the construction of the 
8th section of the 14th article ot the constitution, and the 
. - extension -oU7th section of the Revised Statutes of 
fuvticce ofine 2879. This is a case of first impression in 
weaned this court. The spirit and intent of the con- 
vention, in framing section 8, of article 14 of the constitu- 
tion, as we apprehend, was to prevent the too frequent 
practice that had obtained, of passing special laws to in- 
crease the compensation or fees of particular officers, or 
to extend the term of special offices by like special legisla- 
tion, for the benefit of present incumbents. This, we 
think, was the object and purpose of this section of the 
constitution. We cannot suppose that the convention in- 
tended thereby to cripple and embarrass the legislature in 
the exercise of a sound and wise discretion in making such 
reasonable changes in the times of electing public officers, 
as the public interest and convenience might require. 
Such changes were not within the mischief contemplated 
by the convention, although they might incidentally result, 
in some instances, in prolonging the time a given officer 
might have under his commission. The object and intent 
of the legislature in framing section 2807, Revised Statutes, 
was to provide and fix a certain and uniform time at which 
the election of justices of the peace should take place. It 
was not their purpose thereby to extend the term of said 
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offices within the meaning of this constitutional prohibi- 
tion, but simply to supply an omission that had long existed 
in our statute, prior to this enactment, and remedy as far 
as possible the inconvenience and want of uniformity re- 
sulting therefrom; and, if in the exercise of a sound and 
proper discretion on the part of the legislature, in thus 
fixing a definite time for the election of justices of the 
peace, it should incidently result, that some of the justices 
should thereby continue in office longer than they would 
have done in the absence of this enactment, we are not 
prepared to say that the legislature thereby exceeded its 
authority, or violated the spirit or intent of the constitu- 
tion in this particular. 

The convention that framed the constitution thought 
proper, in order: “That no inconvenience might arise 
from the alterations and amendments of the constitution 
of the State,” to ordain and declare that all persons then 
filling any office or appointment in the State, should con- 
tinue in the exercise of the duties thereof, according to 
their respective commissions and appointments, unless 
otherwise provided by law. See schedule and section 6 of 
the schedule to the constitution of the State. By the lat- 
ter clause of section 2807 of the statute, the legislature at 
its revising session in 1879, prompted by a like consid- 
eration, intended, we think, to obviate any like incon- 
venience that might result from the alteration of the old 
law as to the time of electing justices of the peace. The 
spirit and intent of the convention in framing this or- 
dinance and that of the legislature in passing this sec- 
tion of the statute, are so near alike that it has occurred 
to us that they ought to receive the same liberal consider- 
ation and construction. 

Section 37, of article 6 of the constitution, provides 
that: “In each county there shall be elected or appointed 
as many justices of the peace as the public good may re- 
quire, whose powers, duties and duration in office shall be 
regulated by law.” In the exercise of that power and 
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duty, the legislature, in the revision of 1879, first deter- 
mined how many justices the public good required in mu- 
nicipal townships, and then proceeded, by the first clause 
of section 2807, to effect a much needed reform, that had 
long been felt, in the statute law of the State, by fixing a 
definite time at which all justices of the peace should be 
elected ; and to this section is appended the latter clause 
which provides that: ‘* Every justice of the peace now in 
office shall continue to act as such until the expiration of 
his commission, and until his successor is elected and qual- 
ified.” This latter clause, it is claimed, acts as an exten- 
sion of the term of certain justices whose terms would 
otherwise have expired at the recent November election in 
1880, and is, therefore, claimed to be in violation of sec- 
tion 8, of article 14 of the constitution above mentioned. 

The first question is, what constitutes, under the law, 
the official term of justices of the peace? The statute in 
force now and when respondent was elected and qualified, 
provides that: “Justices of the peace are to be commis- 
sioned by the county court, and shall hold their office for 
four years, and until their successors are elected and qual- 
ified.”” The constitution of the State—5th section, 14th 
article—declares that: ‘In the absence of any contrary 
provision, all officers now or hereafter elected or appointed, 
shall hold office during their official terms, and until their 
successors shall be duly elected or appointed and qualitied.” 
The stipulation of the parties shows that at the November 
election in 1876, the respondent was duly elected, commis- 
sioned and qualified as a justice of the peace within and 
for Kaw township, in Jackson county, Missouri, for the 
period of four years, and until his successor was duly 
elected or appointed and qualified. It would seem from 
this that the period of four years, and whatever time there- 
after may elapse before the election or appointment and 
qualification of his successor, constitutes the official term 
of justices of the peace; that the time intervening between 
the end of the four years and the election or appointment 
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and qualification of his successor, is as much a part of his 
term of office, as the four years that preceded it. Such, 
we think, is the meaning and import of thisterm. In the 
case of the State v. Lusk, 18 Mo. 337, this court, in treating 
of an act of the legislature creating the office of public 
printer, and in commenting on the 5th section of that act, 
which provides that: “ The public printer to be elected 
at each session of the general assembly, shall hold his oftice 
for two years * * and until his successor shall 
be elected and qualified,” uses this language: ‘ While it 
may be true that the design of continuing an incumbent 
in office until his successor is duly elected and qualitied, is 
to prevent an interregnum in the office, and to have some 


person always authorized to discharge its duties, it is also 


true that the incumbent, until the qualification of bis sue- 
cessor, is as fully in the office and entitled to all its advant- 
ages and emoluments, as he was for the previous period of 
his service, and it is his right to hold the office until] every- 
thing has been done which is required by law to give title 
to the offive to another person.” Commonwealth v. Hanley, 
9 Barr (Pa.) 513; State v. Robinson, 1 Kas. 17; State v. 
Berg, 50 Ind. 496; Thompson v. State, 37 Miss. 518; Placer 
Co. v. Dickerson, 45 Cal. 12; State v. Daniel, 6 Jones (N. C.) 
444; Sparks v. Bank, 9 Am. Law Reg. (N.S8.) 365. In the 
case of Harris v. Babbit, 4 Dill. C. C. 190, and some of the 
cases there cited, a somewhat different doctrine is held. 
Before proceeding further in the consideration of the 
validity, force and effect of this latter clause of section 
2807, a brief history of its origin and purpose may throw 
some light on this question. Upon examination it will be 
found that it is in fact no new enactment; that it is found 
as an independent section, in all the prior revisions from 
1865, back to 1835. Whether it is to be considered as a 
new creation of the revision of 1879, or is to be construed 
as a continuation of a prior law, we will not now stop to 
consider. See § 7, chap. 176, Gen. St. 1865, p. 695; § 7, 
chap. 89, R. 8. 1855, p. 920; § 7, chap. 92, R. S. 1845, p. 
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630; § 3, R. S. 1835, p. 344. Here it had its origin, and if 
we will examine the circumstances under which it was first 
enacted, we may be able to form some just estimate of its 
purpose and force. By the revision of 1825, it will be 


> Bed 


found that justices of the peace, prior to 1835, were, from 


) 
time to time, appointed and commissioned by the Gov- 


ernor for four years only, upon the recommendation of the 
several tribunals having the transaction of county business, 
whenever the inhabitants and householders of any town- 
ship petitioned for the same. In this state of the case the 
revision of 1835 takes place, and this provision, now consti- 
tuting the latter clause of section 2807, made its first ap- 
pearance on our statute book, and has remained there ever 
since. Its true purpose and force, at that time, may be 
best ascertained and determined by considering the induce- 
ments supposed to have influenced the legislature of 1835 
to enact it. Prior to that date, as we have seen, justices 
were appointed and commissioned by the Governor for 
four years, whenever, from time to time, their appointment 
was asked for. It is apparent from this, that the various 
outstanding commissions of justices of the peace, at the 
date of the revision of 1835, bore different dates and ex- 
pired at different times. When the legislature of that year 
made justices of the peace elective, instead of appointive, 
in order to protect the unexpired commissions from the 
Governor, it enacted section 3 of the statute of that date, 
which is as follows: ‘ Each justice of the peace now in 
office shall continue to act as such until the expiration of 
his commission, aud until his suecessor shall be duly elected 
and qualified.” [athe same form it has been re-enacted 
at every revising session from that day to 1879. Its etfect, 
was to keep up the same diversity in the beginning and 
termination of the office of justice of the peace that origi- 
nally existed in 1835, at least, so far as to make some of 
them elective at each biennial election, and without any 
direct or express statute to that effect. To correct this evil 


section 2807 was enacted in 1879. 
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It may be objected that while this section, in all the 
prior revisions under the old constitution of the State, was 
a proper and valid enactment, it becomes void and inope- 
rative in the revision of 1879, by reason of the new clause 
in the new constitution on this subject. If we are right 
in the view we have taken of the objects and purposes of 
this new section in the constitution of 1875, this objection 
is not well taken. 

But to return to the consideration of the first clause 
of this section. The power of the legislature to enact that 
clause, we think, cannot be seriously questioned. The 
wisdom and propriety of appointing some detinite and fixed 
time at which the election of all justices of the peace shall 
take place, is admitted by all. The effect of the enact- 
ment, it may he granted, was to supersede and repeal all 
prior statutes authorizing, directly or by implication, any 
and all elections of justices of the peace prior to Novem- 
ber, 1882. It follows from this that the recent election in 
Kaw township, held in November, 1880, and at which said 
respondent and said Childs were competing candidates for 
justice of the peace, and at which said Childs received a 
majority of 496 votes, was not a valid election, and that it 
failed to furnish any duly elected and qualified successor 
to respondent. It also follows that the official term of said 
respondent, under his commission, the statute and the con- 
stitution of the State, has not yet expired; and that he 
is rightfully in office, and entitled to exercise its powers 
and duties for the want of a duly elected and qualified 
successor to take his place, as provided by law and the 
terms of his commission. This result would follow by the 
force and effect of the first clause of this section, without 
any reference to, or even in the absence of its latter clause. If 
there was no law for the election of 1880, there is no suc- 
cessor to respondent. If there was no successor, the term 
of his office continues, by the law of its own existence and 
creation. If the respondent was rightfully in office, there 
could be no vacancy, and consequently no warrant for con- 
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struing Childs’ commission for two years into a valid ap- 
pointment, as claimed by relator. In all such cases it is 
immaterial whether the want of a successor results from a 
failure to hold an election, the failure of the person elected 
to qualify, or from a lawful change in the time of holding 
an election. Whether the change in a given case is law- 
ful, must depend upon the exercise of a sound discretion 
on the part of the legislature in making the change. In 
this case we have deemed that discretion to have been 
wisely and beneficially exercised, and, therefore, valid. 
Justice Cooley, in his work on Constitutional Limita- 
tions, 220, well remarks: “It has been said by an emi- 
— nent jurist, when courts are called on to pro- 
nounce the invalidity of an act of legislation passed with 
all the forms and ceremonies requisite to give it the force 
of law, they will approach the question with great caution, 
examine it in every possible aspect, and ponder upon it as 
long as deliberation and patient attention can throw any 
new light upon the subject, and never declare a statute 
void, unless the nullity and invalidity of the act are placed, 
in their judgment, beyond reasonable doubt. <A reasona- 
ble doubt must be soived in favor of the legislative action, 
und the act be sustained.” Admit that this case has its 
difficulties and perplexities; are they so great that we 
would be warranted in pronouncing the act invalid? We 
think not. In this case there are other considerations 
which make this rule more imperative. We understand 
that the business of the country, confiding in the validity 
of this enactment, has adjusted itself to its provisions; 
that justices of the peace, throughout the State, generally, 


are holding ottice, acknowledging deeds, solemnizing mat- 


rimony, trying causes, administering justice and exercising 
all the powers and duties incident to their office, and we, 


therefore, submit that, under the circumstances, it would 
be extremely hurtful to the best interests of society, to 
have doubts thrown upon the legality and validity of all 


these proceedings by un adverse decision in this cause. 
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We, therefore, conclude that we are not reguired or au- 


thorized, by anything shown us in this case, to pronounce 
the act invalid. 

Respondent’s answer adjudged suflicient, and proceed- 
ings dismissed. All coneur. 
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Practice in Supreme Court: GENERAL VERDICT ON SEVERAL 
CAUSES OF ACTION. The objection that the judgment is founded on 
a general verdict, while the petition is in several counts and states 
several and distinct causes of action, cannot be made for the first 
time in the Supreme Court. 
The Trespass Act: coaL, A “MINERAL” WITHIN ITS MEANING. 
Coal is one of the “ minerals,” for the unlawful digging or removal 
of which, section 3921, Revised Statutes, gives treble damages. 
JUDGMENT FOR TREBLE DAMAGES: VERDICT. In an action 
upon the statute for trespass in digging and carrying away coal, it is 
not always essential that the jury find specifically the value of the coal 
taken, in order to authorize a judgment for treble damages. If they 
are limited by the instructions to tinding such value, a general ver- 
dict will be sufticient. 
———: BURDEN or pRooF. In such an action the burden of proof 
is upon the defendant to show that he had probable cause to believe 
the land upon which the trespass was committed to be his own. 

: TREBLE DAMAGES: TENDER. Where in pursuance of a stat- 
ute a judgment for treble damages is rendered upon a verdict ascer- 
taining the actual damage sustained, no costs will be taxed against 
the successful party on account of a tender made by the other if 
the tender was less than the amount of the judgment. It is not 
suflicient that it was as great as the verdict. ; 


Appeal from Johnson Circuit Court—Hon. Noan M. Givan, 
Judge. 


AFFIRMED. 
G. N. Elliott and Land § Sparks for appellant. 


1. Plaintiff having one count under the statute, and 
oue count under the common law, and the verdict being 
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general, without any finding of value, it will be presumed 


by the court to be for single damages only, and the court 
has no power to treble the damages. 

2. Section 5, chapter 138, Wagner’s Statutes, is not 
found in the revision of 1855, but is section 1 of an act 
approved February 20th, 1857, and makes no provision in 
any of its parts for anything but single damages, and pro- 
vides a remedy and enacts a penalty for a trespass not 
provided for in the laws of 1855. It is a new statute and 
not an amendment, and must be regarded as incorporated 
into the revision of 1865 and Wagner’s Statutes with the 
construction and object had in view by the legislature of 
18957. 

3. The jury, under the evidence, must have assessed 
the damages for the trespass under the surface, and under 
section 5, by which single damages only can be recovered. 
Lowe v. Harrison, 8 Mo. 358; Ewing v. Leaton, 17 Mo. 465 ; 
Laheaume v. Woolfolk, 18 Mo. 514; Brewst. re Link, 28 
Mo. 147. 

4. There was no warrant in the court for trebling the 

damages, under the evidence, as the defendant is shown to 
have acted in good faith, that he made both entries on his 
ow n land, neither worked himself or permitted his hands 
to work on the disputed territory after the dispute arose, 
Walther v. Warner, 26 Mo. 143; Townsend Libel & Slander 
108,109; Hilliard on Torts, 283, § 3; $$ 11,12: 3 Bou- 
vier Inst., 232; Field on Dam.. § 63; Riddick v. Governor, 
1 Mo. 147; State v. Canton, 43 Mo. 48. 
5. The court erred in overruling motions to tax costs 
to plaintiff after tender and deposit in court, Februry 12th, 
1877, and the offer of judgment October 9th, 1877. Wag. 
Stat., 346, § .5; Wag. Stat., 1048, § 51; Lee v. Stern, 22 
Mo. 573: Dakin vt. Dunning, 7 Hill 30; Jahnson v. Sagar, 
10 How. Pr. 552; Parsons on Costs, 81, 82; Pike v. John- 
son, 47 N. Y.1; Johnston v. Catlin, 57 N. Y. 652; Abbott v. 
Wood, 22 Me. 541. 
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Smith & Shirk for respondents. 


1. Coal is ineluded in section 1. 
2. The burden of proving probable cause was on de- 
fendant. Walther v. Warner, 26 Mo. 143, 149. 

3. The jury were confined by the instructions to 
finding the value of the coal taken, and the verdict was 
responsive to the instructions. IHence this case is distin- 
guishable from Lowe v. Harrison, 8 Mo. 350 . Ewing v. Lea- 
ton, 17 Mo. 465; Labeaume v. Woolfolk, 18 Mo. 514; Herron 
v. Hornback, 24 Mo. 492; Brewster v. Link, 28 Mo. 147; 
Shrewsburg v. Bawtlitz, 57 Mo. 414. 

4. The motion to tax costs after the 12th day of Feb- 
ruary, 1877, against plaintiff, was properly overruled, It 
was under section 25, nage 346, Wagner's Statutes. It is 
not within that section. There is no evidence he made 
any deposit with the clerk. Besides, plaintiff did recover 
“a larger sum for his damages.” It cannot be claimed this 
section only refers to single damages. It refers to what 
plaintiff is entitled to recover. For the same reason the 
motion to tax costs against plaintiff after October 9th, 1877, 
was properly overruled. It is under section 50, page 1048, 
Wagner’s Statutes. There is no evidence defendant gave 
notice to or offered plaintiff in writing that he might take 

judgment for $50. Besides, plaintiff did “ obtain a more 
favorable judgment.” Both motions depend on the right 
of the court to treble the damage. It had that right. 


Hoven, J.—The petition in this case contained two 
counts, and although there was a general verdict for the 
1. practice in su- plaintiff, it will be unnecessary for us to de- 


PREMECOURT: gen- ‘ 
eral verdict on termine whether these counts stated several 


several causes 0 

action. and distinct causes of action, or only one 
cause of action in different forms, inasmuch as no objec- 
tion was made to the verdict in the court below, and such 
objection cannot be made for the first time in this court. 


Bigelow v. N. M. R. R. Co., 48 Mo. 510; Owens v. Hanni- 
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bal & St. Joseph R. R. Co., 58 Mo. 386, 394. Besides, it 
appears from the record that the second count was virtually 
disregarded by the parties at the trial. 

The first count was based on the Ist section of the act 
in relation to trespass, and charged the defendant with 
willfully digging and carrying away certain coal from the 
land of the plaintiff, without having probable cause to 
believe that said land was his own; and prayed for judg- 
ment for treble the value of such coal. The jury were 
instructed to assess the damages, if they found for the 
plaintiit, at the market value of the coal dug and carried 
away by the defendant. They returned a verdict for 
$23.75, which sum was, on motion, trebled by the court, 
and judgment entered accordingly. It is contended by the 
defendant that the court erred in trebling the damages, 
Ist, Because coal is not included in the 1st section of the 
statute allowing treble damages; 2nd, Because the jury 
did not find the value of the coal taken; 3rd, Because the 
defendant had probable cause to believe the land from 
which the coal was taken, was his own. 

The statute gives treble damages against any person 
who “shall dig up, quarry or carry away any stones, ore 
> tHetrEspass OF mineral, gravel, clay or mould, roots, 
en oe in its fruits or plants,” in which he has no interest 
——s or right, and being on land not his own. R. 
S., § 3921. The statute does not undertake to enumerate 
the various ores or minerals, for the disturbance or removal 
of which it allows damages, but it embraces all minerals. 
Coal is a well known mineral of great value, which has 
been mined in this State from an early period, and it would 
appear strange indeed if the law should punish the removal 
of stone, gravel or clay with treble damages, and allow 
only single damages for the wrongful removal of coal. 
This objection is untenable. 

Nor is the second objection well taken. The jury 
were instructed to return a verdict in damages for the mar- 
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, ——— : jude- ket value of the coal, if they found for the 
damages: verdict. plaintiff, and we are to presume that they did 
so; and the court very properly treated the verdict as de- 
termining the value of the coal taken. 

As to the last objection, we need only say, that the 
burden was on the defendant to show that he had probable 
| -——_-: purden C2USe to believe the land to be his own. 
of proof Walther v. Warner, 26 Mo, 143.) This was a 
question of fact to be tried by the court, and as there is 
ample testimony to support the finding, we are not at lib- 
erty to set it aside. 

The defendant filed a motion to tax all costs to plaintiff 
which accrued after February 12th, 1877, alleging that he 
had on that day deposited with the clerk for 


5. ———:treble 
damages: tenver. the use of the plaintiff the sum of $50 for 


damages, and $5.65 for costs then accrued. This motion 


was overruled by the court on the ground that the plaintiff 
had recovered “a larger sum for his damages.” The 
defendant also filed a motion to tax the costs to the plaintiff 
which accrued after October 9th, 1877, for the reason that 
he had on that day offered in writing to let the judgment 
be entered against him for $50, and the verdict was for less 
than that sum. This motion was likewise overruled by 
the court. The defendant contends that in determination 
of these motions the court should have been governed by 
the amount of the verdict, and not by the amount for which 
judgment was rendered. We are of opinion that the 
amount recovered should control, otherwise the statute 
giving treble damages might always be evaded. The judg- 
ment will be affirmed. The other judges concur. 
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Porter, Plaintiff in Error, v. Topo. 


Guardians and Curators: ArPEAL: ONE STATUTE INCORPORATED 
IN ANOTHER, EFFECT OF GHANGE IN FORMER. The act in relation to 
curators and guardians provides that they shall be allowed appeals 


‘fas in the case of executors and administrators.” (Gen. St. 1865, 


p. 478, 250.) The law in relation to appeals, at the time this act 
I 


first went into force, allowed executors and administrators to appeal 
without giving bond. (Gen. St. 1865, p. 514,24.) But it was sub- 
sequently changed so as to authorize the court, in case of an appeal 
by an executor or administrator from any order of distribution or 
final settlement, to require him to give bond. (Sess. Acts 1875, p. 
16.) IJleld, that since this amendment guardians and curators also 


could be required to give bond in like eases. 


Mandamus: pers Nor LIE TO CORRECT IRREGULARITY OF PROCED 
URE: APPEAL. Mandamus is not the proper proceeding to correct 
an error of the probate court in requiring an appeal bond of its own 
motion, When the statute only authorizes it to make such require- 


ment on the motion of the adverse purty. 


Error to Morgan Circuit Court.—Hox. Gro. W. MILLER, 
Judge. 


AFFIRMED, 
A.W. Anthony for plaintiff in error. 


guardian act had the same effect as 


Section 50 of the 
though the section of the administration law. in regard to 
peals, as it then st: od, had been inserted in full, instead 
enacting it by reference thereto. It was the mode of 
taking appeals under both laws, just as if the provision 
had been copied into both. If the amendment of 1875 
had been intended to change the law in respect to guardi- 
ans and curators, two lines would have eftected that inten- 
tion—thus: “This amendment shall also apply to guardi- 
ans and curators.” Repeals by application, though not 
favored by the court, are sometimes allowed; but I have 
been unable to find any authority for an amendment by 
implication. The section of the guardian act reterred to 


was in legal contemplation the copying into it, bodily, ot 
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the section of the administration act allowing appeals. It 
was to all intents and purposes the law, and the only law 
authorizing appeals by guardians and curators. Then in 
legal contemplation being embodied in it, as positive exist- 
ing law, could it be amended without referring to it, and 
specially applying the amendment? Suppose the legisla- 
ture had repealed said section of the administration law, 
would this court hold that a guardian and curator could 
not appeal? Would this court say that by implication ap- 
peals were denied to guardians and curators? If not, can 
an amendment be stretched over the latter section by im- 
plication? If said section had been framed so as to read : 
‘In like manner as is now provided, or may hereafter be 
provided by law in case of executors and administrators,” 
I would concede the point. It, however, contains no such 
saving clause; but is a positive, naked enactment of the 
law as it then stood; and cannot be amended by implica- 
tion, but only by defiuite and certain terms referring to the 


act and the section. 


Jas. P. Ross and Jas. A. Spurlock for defendant in 
error. 

In 1876, when the final settlements in this case were 
made, it was discretionary with the probate court whether 
it allowed an administrator or guardian to take and prose- 
cute an appeal on final settlement without an appeal bond, 
See Acts of 1875, p. 46. The only question, therefore, in 
this case is, whether the probate court exercised a sound 
discretion; if so, the cireuit court committed no error in 
refusing the peremptory mandamus. The whole question 
is one of fact rather than law, and as the probate and eir- 
cuit judges both found the facts against the curator, and on 
evidence sufficient, it seems to us that the plaintiff in error 
is concluded. Another question is, can a curator law his 
wards without a bond?) When he is lawing his own wards 
is he not beyond the pale of his office and subject to the 
same rules as other persons? It would seem so. 





OCTOBER TERM, 1880. 


Potter v. Todd. 


Norton, J.—This is a proceeding by mandamus insti- 
tuted in the circuit court of Morgan county, to compel the 
defendant, J. O. Todd, judge of the probate court of said 
county, to grant an appeal from the final settlement of 
plaintiff, as curator of the estate of Ilelen R. Harte and 
other minor heirs of Rose M. Ilarte, deceased, and to cer- 
tify the same up to the cireuit court. Defendant, in his 
return to the writ, admits that plaintiff filed his affidavit 
for appeal, but denies that he did anything to perfect the 
appeal or complied with the law so as to entitle him to an 
appeal; and alleges that plaintiff did not make nor offer to 
him, as judge of the said probate court, a sufficient appeal 
bond, nor any bond for the appeal whatever, and the court, 
in the exercise of a sound diserction, demands an appeal 
bond before granting an appeal as asked. The return fur- 
ther alleges that the bond of said plaintiff, as curator, is 
worthless, except so far as the said plaintifi makes it good 
by his own signature; that nothing can be collected of the 
securities on his bond. Upon the hearing of the same the 
court dismissed the proceeding and rendered judgment 
against the plaintiff, from which he appeals to this court. 

The only question to be decided in the case is, whether 
or not plaintiff was entitled to an appeal from the final 
settlement without giving bond, as required by the probate 
court. The law in foree in regard to appeals of curators 
and guardians, at the time of the final settlement from 
which plaintiff claims to have appealed, provides that *ap- 
peals shall be allowed from the decision of such court, on 
final settlement, as in the case of executors and adminis- 
trators, and shall be taken within six montlis after the ren- 
dition of same.” Gen, St. 1865, p. 473, § 50. Previous to 
1875, the 4th section of chapter 127, General Statutes, re- 
lating to appeals, prov ided that “ every such appellant shall 
file in the court the bond of himss lf or some other person, 
inasum and with security approved by the court, condi- 
tioned that he will pay all debt, damages and costs that 
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may be adjudged against him, provided that this chapter 
shall not be so construed as to require any executor or ad- 


ministrator to enter into bond in order to entitle him to an 
appeal.” In 1875, (Acts 1875, p. 46.) the above section was 
amended by the addition of the following: ‘ But in case 
of appeal by such executor or administrator from any order 
of distribution or final settlement, the court granting the 
appeal, or the appellate court, may, on motion of the ad- 


verse party, for good cause, require such executor or ad- 
ministrator to give such bond, and upon his failure to 
comply with such order the appeal shall be dismissed.” 

It is contended by counsel that the law conferring the 
right of appeal on guardians and curators, having been 
enacted betore the amendment of 1875, supra, is not affected 
by it, must be governed by the law as it was before the 
adoption of the said amendment, and that inasmuch as an 
appeal could have been taken by a curator without bond 
before said amendment was enacted, it follows that the 
same right existed after the enactment. We are una- 
ble to perceive any force in this position. The right of a 
guardian or curator to appeal from a final settlement can- 
not arise till the final settlement is made, and by the ex- 
press terms of the law the appeal can only be allowed then 
as it may be allowed in cases of executors and adminis- 
trators, and in ascertaining the cases in which an appeal is 
allowed executors and administrators, we can look only at 
the law in force at the time the right of a curator to ap- 
peal accrues. In other words, the allowance of an appeal 
to a guardian or curator from a final settlement, is to be 
governed by the law allowing appeals to executors and ad- 
ministrators which may be in force at the time the curator 
or guardian applies for an appeal. By the law in force at 
the time plaintiff prayed for his appeal, an executor or ad- 
ministrator was not entitled to an appeal from a final set- 
tlement in a case where such executor or administrator 
failed to comply with an order of court requiring an ap- 
peal bond to be given; and as plaintiff could only appeal 
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from the final settlement as an executor or administrator 
could, and as he was required to give an appeal bond and 
failed to comply with the requirements, it follows that be- 
cause of such failure he was not entitled to an appeal, and 
that it was rightfully denied him. And from this it also 
follows that the action of the circuit court, in refusing ¢ 
peremptory writ, in dismissing the proceeding and render- 
ing judgment against plaintiff, was proper. 

The probate court having jurisdiction to make the 
order requiring plaintiff to give bond before allowing him 
an appeal, and having exercised it, we are not at liberty in 
this form of proceeding to review its judgment in that re- 
spect, and correct it on account of the irregularity which 
defendant insists exists because it does not appear that the 
order was made on the motion of the adverse party. Judg- 
ment affirmed, in which all coneur. 


MecIuwratu v. HoLianper et al., Appellants. 


1. Lis Pendens in Suit to set aside Will. The method provided 
by section 3217, Revised Statutes, of affecting purchasers and in. 
cumbrancers with notice of the pendency of a suit by filing a writ- 
ten notice with the recorder, does not apply to the statutory pro- 
ceeding to contest the validity of a will. The common law doctrine 
of lis pendens, however, does apply. A conveyance made by either 
the heir or the devisee pending such a_ proceeding, will be subject 
to any judgment which may be lawfully rendered therein. 

2. Change of Venue: svpGMeNT: Li=N FoR costs. A court to which 
a change of venue has been taken, may render any judgment which 
might have been rendered by the court in which the case originated. 
Thus, where a proceeding to contest the validity of a will was re- 
moved from one county to another, the court in the latter county 
had power toentera consent decree subjecting land in the other 


county to a lien for costs. 


Appeal from Livingston Circuit Court.—lIlon. E. J. Broappvs, 
Judge. 


REVERSED. 
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R. D. Ray and L. T. Collier for appellants. 


1. The “ proceeding” in the cireuit court under the 
statute to contest the validity of a will on the part of an 
heir at law against the devisee of real estate in such will, is 
a “lis pendens” as to all purchasers pendente lite. Garth v. 
Ward, 2 Atkyns 174; 2 Mad. Ch., (4 Am. Ed.) 325; 8. C. 
Barn. 450; Hilliard on Vendors, (2 Ed.) 511; 3 Barnard. 
Ch., 450. 

2. A conveyance of said real estate, by said devisee, 
made pending said suit, will be held subject to such judg- 
ment as the court may ultimately render in such cause; 
notwithstanding such judgment may be the result of a 
compromise and other than that called for by the pleadings. 
Turner v. Babb, 60 Mo. 342: 0 R illey v. Nicholson, 45 Mo. 
160; Tilton v. Cofield, 93 U.S. 168; Fry .v. Kimball, 16 Mo. 
21; State Savings Inst. v. Collonious, 63 Mo. 290; Zeiter v. 
Bowman, 6 Barb. 138. 

3. The judgment,execution and sheriff’s deed, under 
which the appellants claim, cannot be impeached, in this 
collateral proceeding for any mere irregularity and infor- 
mility, and if not absolutely void, they are conclusive and 
binding on the parties to this suit. Jowrden v. Meier, 71 
Mo. 40; Dilworth v. Rice, 48 Mo. 124; Creasy v. Alverson, 
43 Mo. 13; MeNair v. Biddle, 8 Mo. 257, 264: Matter of 
Duty’s Estate, 27 Mo. 45; Voorhees U. Ban “, 10 Pet. 469, 
472, 478; Jones v. Talbot, 9 Mo. 122; Gilman v. Hovey, 26 
Mo. 280; Latrielle v. Dorleque, 35 Mo. 233; Martin v. Bar- 
ron, 37 Mo. 301; Chouteau v. Nuckolls, 20 Mo. 442: Shields 
v. Powers, 29 Mo. 315; Reed v. Austin, 9 Mo. 722: Gaston 
v. White, 46 Mo. 486; Landes v. Perkins, 12 Mo. 238; Over- 
ton v. Johnson, 17 Mo. 442. 

4. In all suits whether at law, in equity or other au- 
thorized proceeding with a special and exclusive jurisdic- 
tion, designed or that must necessarily affect the title to 
real estate situated in more counties than one,or intended 
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to place a charge or lien thereon; the same may be com- 
menced in any one of said counties and a change of venue 
effected to another; but in all such eases, the jurisdiction 
of the court, and the lien of the “lis pendens”’ attaches to 
all the lands in controversy wherever situated; and said 
lands will be held by the lien of the “6 Tis pe ndens,” from 
the time of its inception to its final termination, to answer 
whatever judgment may be ultimately rendered and wher- 
ever rendered; and in such cases the form of relief may 
be that originally called for by the pleadings, or such as 
may be suggested by the parties, upon a compromise; but 
in either case the lien of the * /is pend ns” does not date 
or take its rise from the date of the ultimate judgment, but 
from the pre-existing “ pendency” of the suit; that is, 
from the time of filing the notice with the recorder of deeds 
in that class of cases mentioned in chapter 197, General 
Statutes 1865, and in all other cases from the date of the 
service of the process in the cause. The judgment, what- 
ever its form and effect, is the consummation and not the 
origin of the “dis pendens’’ and overreaches all convey- 
ances pendente lite. Freeman on Judg., §§ 192, 193, 195; 
Chouteau v. Nuckolls, 20 Mo? 442. 

5. A “lis pendens” per se operates or creates a lien 
upon the property, commencing with the service of process 
and overreaches all alienations thereof, pending the suit. 
Watson vr. Wilson, 2 Dana 407; Thoms v. Southard, 2 Dana 
480; Scott v. MeMillen, 1 Littell 302; Bullet v. Stewart, 3 
Bb. Mon. 115; 7i/ford v. Burnham, 7 Dana 109; Scott v 
Coleman, 5 Mon. 73. 

6. The statements of the petition in the “Cowgill 
will ease,” in connection with those of the will itself, 
specifically devising the lands in controversy, are sufficient 
to point out said lands as a part of the property necessarily 
to be affected by the termination of said suit; aml also 
sufficient to warn the whole world that they intermeddle 
with it at their peril; especially when the party, as in this 


case, had actual knowiedge of the suit. Green v. Slayter, 
































108 SUPREME COURT OF MISSOURI, 
7 MeclIlwrath v. Hollander. 


4 John. Ch. 39, 45; Murray v. Ballou, 1 John. Ch. 566; 
Freeman on Judg., $$ 196, 197, 198; Center v. P. & M. 
Bank, 22 Ala. 743; Leitch v. Wells, 48 Barb. 655; Inloes v. 
Harvey, 11 Md. 524. 

7. A proceeding to set aside a will which specificaily 
devises real estate, on the ground of frand and undue in- 
fluence in obtaining the same; as well as a suit to set aside 
a deed which conveys similar lands on similar grounds, 
may each, in some sense, be styled proceedings to deter- 
mine the “status” of the paper or document in question ; 
but each of them, also, involves the title to the property in 
question, and operates as a “lis pendens” overreaching all 
“ pendente”’ conveyance of the same, and one not more so 
than the other. 

8. Decrees and judgments by consent or agreement 
are binding and conclusive upon the parties to the suit and 
those claiming under them, unless procured by fraud; and 
especially are compromises of family litigation favored and 
upheld by the courts. French v. Shotwell, 5 John. Ch. 564; 
Faust v. Birner, 30 Mo. 414; Monell v. Lawrence, 12 John. 
529; Stark rv. Thompson, 3 Mon. 296; Story v. Hawkins, 8 
Dana 13; Mitehell v. Long, 5 Littell 71; 2 Lead. Cas. Eq., 
269, 270; Fletcher v. Holmes, 25 Ind. 458; Chandler v. Chan- 
dler, 13 Ind. 492; Beach v. Beckiwith, 13 Wis. 21. 


H. M. Pollard for respondent. 


1. The suit to contest Cowgill’s will was not such an 
action as is contemplated by the statute concerning lis pen- 
dens, and hence purchasers before judgment cannot be 
affected with notice. 2 Wag. Stat.. 905; Lyne v. Marcus, 
1 Mo. 410; Trotters v. Winchester, 1 Mo. 413; Swain v. Gil- 
bert, 3 Mo. 347; 10 Bacon’s Abr., 586, 587; 1 Story Eq. 
Jur., 184, 238; Adams Eq., 175, 248; Young v. Ridenbaugh, 
67 Mo. 589; Jones v. Lusk, 2 Met. (Ky.) 359: King v. Bill, 
28 Conn. 593; Wag. Stat., p. 1868, § 29; Armstrong v. Far- 
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rar, 8 Mo. 627; Rush v. Rush, 19 Mo. 441; Jn re Duty’s 
Estate, 27 Mo. 45. 

2. The judgment rendered in Buchanan circuit court 
decreed that the paper in controversy was the will of John 
Cowgill, deceased. It being his will, title to the land in 
controversy vested immediately on his death in Rachel and 
Ilenry Cowgill, and they had full right to incumber it. 
The will speaks from the death of the testator. Redfield 
on Wills, p. 379, $ 2. If it were otherwise, where would 
title rest ad interim? 

3. Rachel and Henry Cowgill having made and de- 
livered to Pollard their deed to said premises, could not by 
a subsequent agreement authorize a judgment creating, or 
in any manner create,a lien which would cut out said deed. 
Turner v. Babb, 60 Mo. 350. 

4. Parties toa suit at law, cannot, by agreement, after 
suit is removed out of the county in which it is originally 
brought, bind real estate situate therein by a judgment 
lien, so as to cut out bona fide purchasers pendente lite. The 
court has no jurisdiction and its judgment is void and can 
be attacked collaterally. 2 Wag. Stat., 1005, $ 3; Benoist 
v. Murrin, 48 Mo. 52; Whittelsy Prac., 98, § 2; 2 Bacon’s 
Abr., 618; Lindsey v. MeClelland, 1 Bibb 262; Dodson v. 
Seroggs, 47 Mo. 287; Stone v. Corbett, 20 Mo. 354; Lindell 
v. Hannibal & St. Joseph R. R. Co., 36 Mo. 544; Valario v. 
Thompson, 3 Seld. 582; Brown v. Woody, 64 Mo. 547; Wade 
on Notice, § 354; White v. Rush, 58 Mo. 105; Bank v. 
Poyntz, 60 Mo. 531: .WeNair ve. Biddli 8 Mo. 264; Fithian 
vt. Monks, 43 Mo. 521; Latimer rv. U. P. R. R. Co., 43 Mo. 
109. “No court, however great may be its dignity, can 
arrogate to itself the power of disposing of real estate with- 
out the forms of law; it must obtain jurisdiction of the 
thing in a legal mode.” WShrirer’s Lessee v. Lynn, 2 How. 
60: Lick y v. Stewart, 3 Llow. 762; Windsor v. Me Ve igh, 93 
U.S. 283; People v. Liscomb, 60 N. Y. 559; s. e., 19 Am. 
Rep. 220; Bigelow v. Forrest, 9 Wall. 339; Hx Parte Lange, 
18 Wall. 163. 
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5. The judgment in said will suit decreeing a lien on 
said land was not one contemplated by the petition or 
pleadings in said suit. Ience the lis pendens could not re- 
late back to the filing of the petition, and could have no 
force or effect prior to said judgment. So far as the pen- 
dency of a suit can affect others than the parties to the 
suit, or strangers, matters brought into it by an amended 
bill, will not have relation to the time-of filing the orig- 
inal, but the suit will so far be considered as pendent only 
from the time of theamendment. Sfone v. Connelly, 1 Met. 
(Ixy.) 656; Mitford’s Eq. PI., 400; Clarkson v. Morgan, 6 
B. Mon. 451; Freeman on Judg., p. 168; Pearson v. Keedy, 
6 B. Mon. 180; Cromwell v. Clay, 1 Dana 578; Kennard v. 
Adams, 11 B. Mon. 105; Jones v. Lusk, 2 Met. (Ky.) 360; 
Dudley v. Price, 10 B. Mon. 88; Hartell v. Searcy, 32 Ga. 
190; Davis v. Christian, 15 Gratt. 11; Griffith v. Griffith, 1 
Hoff. Ch. 153; 1 Daniels Ch., 402; Carrington v. Brents, 1 
McLean 167; Edmonds v. Crenshaw, 1 McC. Ch. 252; Green 
v. Slayter, 4 John. Ch. 47; Ray v. Roe, 2 Blackf. 258. 


Hover, J.—This was an action of ejectment. Both 
parties claim title under John Cowgill, who, on March 25th, 
1865, died seized of the land sued for, leaving a will by 
which he devised the same to Rachel and Henry Cowgill, 
which will was duly admitted to probate in the probate 
court of Livingston county on the 30th day of March, 
1868. On the 29th day of October, 1868, Jeremiah Ting- 
ley and others instituted proceedings, under the statute, in 
the Livingston county circuit court against Rachel Cow- 
gill and Henry Cowgill, and others, to set aside said will, 
and the process issued therein against Rachel and Henry 
Cowgill was duly served on them on the 30th day of Oc- 
tober, 1868. This suit was removed by change of venue 
to Buchanan county, in the circuit court of which county, 
on the 25th day of May, 1875, it was adjudged by agree- 
ment that the paper writing admitted to probate in Living- 
ston county on the 30th day of March, 1868, as the last 
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will and testament of Jolin Cowgill, deceased, was the last 
will and testament of said John Cowgill; and it was fur- 


ther adjudged by agreement, that Henry and Rachel Cow- 


gill should pay all costs which had been incurred by either 


party in the various courts in which said suit had been 


prosecuted, and the said judgment against them for costs 


should be a lien on the lands devised to them by said will, 


lying and being in Livingston county, which lands were 


described in the judgment. A copy of this judgment was 


tiled tor record with the clerk of the cireuit court of Liv- 


ingston county on the 26th day of May, 1875, and was 


duly recorded. The costs adjudged against Rachel and 


Henry Cowgill amounted to $808.93, and to collect the 


same a special execution was issued on November 30th, 


1875, from the Buchanan ecireuit court to the sheriff of 


Livingston county, under which the lands in controversy 


were sold to the defendant, Hearne, who received a deed 
therefor from the sherift, dated January 25th, 1876, and 


acknowledged by him February 25th, 1876. 
ant, Hollander, was the tenant in possession. 


The defend- 
On the 30th 


day of October, 1868, a notice of the suit of Tingley 
against Cowgill, stating where and when the same was 
brought, also the names of the parties and a description of 
the property to be affected thereby, was filed and recorded 
in the oftice of the recorder of deeds of Livingston county. 
On the 11th day of September, 1874, Henry and Rachel 
Cowgill executed a deed of trust on the lands in contro- 
versy, to II. M. Pollard, trustee, to secure the payment of 


a certain promissory note therein described. 


Under this 


deed said premises were sold and conveyed to the plaintiffs 
on the 4th day of May, 1876, and they have instituted the 
present suit to recover possession of said lands from the 


purchaser at the sale under the execution before mentioned. 
It will be observed, from the foregoing statement of facts, 
that the rights of the parties to this suit depend upon the 
effect to be given to the deed of trust executed by Henry 


and Rachel Cowgill pending the suit contesting the va- 





































112 SUPREME COURT OF MISSOURI, 


Mcliwrath vy. Hollander. 


lidity of the willof John Cowgill. This question involves 
a consideration cf the doctrine of lis pendens and an exam- 
ination into the validity of the judgment of the circuit 
eourt of Buchanan county creating a lien for costs upon 
lands in Livingston county. 

It is contended by the plaintiffs that the doctrine of 
lis pendens is purely a doctrine of equity, recognized and en- 
1. us penpess 1s forced in equity alone, and cannot, therefore, 
vi be invoked by the defendants in this case. 
It is true, as claimed by the plaintiffs, that a suit, under 
the statute, to contest the validity of a will, is to be re- 
garded as an action at law. This has been repeatedly de- 
cided by this court. Lyne v. Mareus, 1 Mo. 410: Sirain rv. 
Gilbert, 3 Mo. 3847; Young v. Ridenbaugh, 67 Mo. 589; R. 
S., $ 8980. But it is an error to suppose that the doctrine 
of lis pendens is applicable alone to suits in equity. We 
are aware that it has been so held in the case of King v. 
Bill, 28: Coun. 593, but, as was observed by this court in 
O’ Reilley v. Nicholson, 45 Mo. 160, the rule is older in law 
than in equity, and was adopted from the common law 
courts by Lord Bacon as one ¢f his ordinances “ for the 
better and more regular administration of justice in the 
court of chancery.” Murray v. Ballou, 1 John. Ch. 577; 
1 Hilliard on Vendors, 411, § 22; Turner v. Babb, 60 Mo. 
342; Real Estale Savings Inst. v.Collonious, 63 Mo. 290; and 
it has been repeatedly applied in actions of ejectment and 
in other suits at law. Wade on Notice, § 343; Tilton v. 
Cofield, 93 U. S. 168. Under our statute in relation to 
equitable liens and notice thereof, this rule as formerly en- 
forced by courts of chancery, is no longer recognized in 
suits in equity affecting real estate, but the plaintiff in any 
civil action, based on any equitable right, claim or lien, de- 
signed to affect real estate, is required to file for record with 
the recorder of deeds of the county in which such real es- 
tate is situated, a written notice of the pendency of the suit, 
giving names of parties, style of suit, term of court to 
which brought, and a description of the property to be 
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affected thereby; and there is no constructive notice to 
purchasers or incumbrancers until such notice is filed. R. 
S., § 3217. There is no such requirement as to actions at 
law, and as to such actions the rule remains as at common 
law. Such being the case, the written notice filed with 
the recorder by the plaintiffs in the suit of Tingley against 
Cowgill amounted to nothing. 

It is further contended that the rule of /is pendens is 
not applicable to this case for the reason that the title to 
the land now in coutroversy was not the subject matter of 
the suit of Tingley against Cowgill: that the will was the 

es involved in that suit. In one sense it was, but it is 
quite clear that a will devising real property operates as a 
couvevance of such property, and it follows, therefore, 
that a suit contesting the validity ot such will, directly 
issails the validity of such conveyal ‘e.and ne essarily ine 
volves the title. No one would care to contest the validity 
of a will, but for the tact that it is a muniment of title: 
and pending a coltest involving the validity ot a devise, 


the law will not permit either the heir or the devisee to 


uhen the property devised, so as to avoid the effect of the 
judgment which may be rendered in such suit. * Suppose,’’ 
said Lord Hardwick, in the ease of Garth vr. Ward, 2 Atk. 
174, An heir at law to get into possession of the ances- 
tors estate immediately upon his death, and that during a 
suit in this eourt tor establishing the will of the ancestor 
in favor of the devisee. the heir e mvevs this estate to a 
stranger, and afterward the will is established in this eourt. 


ean it be contended that the grantee of the heiris not bound. 
and that this suit will be looked upon as no /is pendens 
“as to such grantee 7” it Day be remarked, in t] is connee- 


achel Cowgill aeguired no right to 


mn, that llenry and | 
execute the deed in question. from the taet that the will of 
Join Cowgill had been proved in common form in the pro- 
bate court of Livingston county; for when the suit was 


lnstituted in the cireuit court to contest the validity of snid 


will, the action of the probate court was in effect ann illed 
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and they had no more authority to convey as devisees, than 
if the will had never been presented to the probate court. 
Lamb v. Helm, 56 Mo. 420; Rogers v. Dively, 51 Mo. 193. 
As the conveyance pendente lite was subject to any judg- 
ment which might be lawfully rendered in the case of 
2. cuaxce or vex- ‘Tingley against Cowgill, by consent or other- 
lien fureusis. Wise, the only question remaining for deter- 
mination is, whether the judgment, which was rendered, 
isa nullity; for even if the parties to the judgment could 
complain of it, and it could on appeal or writ of error be 
held to be erroneous, yet as it stands unreversed and un- 
appealed from, it is, if not a nullity, conclusive of the 
rights of the parties thereto, and their privies, and the ex- 
ecution sale made in pursuance thereof must be held to be 
valid and binding in the present proceeding. J/cNair v. 
Biddle, 8 Mo. 257; Jones v. Talbot, 9 Mo. 122; Chouteau v. 
Nuckolls, 20 Mo. 442; Landes v. Perkins, 12 Mo. 238; Gil- 
man v. Horey, 26 Mo. 280; Latrielle v. Dorleque, 35 Mo. 233. 
The cireuit court of Buchanan county having regularly 
acquired jurisdiction of the suit by change of venue, had 
precisely the same power to render judgment therein which 
the circuit court of Livingston county had, and for all the 
purposes of this case the judgment may be regarded as a 
judgment of the circuit court of Livingston county. Would 
such a judgment as that rendered by the Buchanan circuit 
court have been void if rendered by the Livingston circuit 
court? Wethink not. Lt is conceded that the judgment 
of a court which has no jurisdiction of the subject matter 
of the action, is void, and that consent cannot confer jur- 
isdiction as to subject matter; but when a euperior court of 
record has jurisdiction of the subject matter of the swt, 
no judgment which it may render in reference thereto, 
will be void; it may be erroneous and voidable, but not 
void. Now the validity of the devise to Henry and Rachel 
Cowgill, of the land sued for in this action, together with 
other devises contained in the will of John Cowgill, con- 
stituted the subject matter of the suit of Tingley against 
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Cowgill. The jurisdiction of the court over the subject is 
undoubted. The judgment of tle court was, in effect, that 
the devise to Henry and Rachel Cowgill should stand, but 
the land so devised should be charged with a lien for all 
the costs in the ease. As was said in the case of Turner 
t. Babb, supra, the same judgment which established their 
title created the charge, and by consent of parties the title 
vested subject to said charge. This judgment was most 
certainly not a void one, and all parties having consented 
to it, we do not see how it could have been reversed on 
appeal, 

It follows from the foregoing views that the title ac- 
quired by the defendants under the execution sale, is su- 
perior to that acquired by the plaintiffs under the trust 
deed, and the judgment must, therefore, be reversed and 
the cause remanded. The other judges concur, except 
Ray, J., who, having been of counsel, did not sit. 


GREEN V. Cates et al., Appellants. 


1. Statute of Frauds: Trust: PAROL EVIDENCE. Parol evidence is 
not admissible to show that a deed absolute on its face was made 
upon an express trust. 





2. . There can be no resulting trust where an express trust was 
intended, though the latter fails for any reason, as for example, be- 
cause the deed was made in fraud of creditors. 

3. Equity : FoLLOWING TRUsT FUNDs. Mere failure to account for trust 

funds will not authorize a decree divesting title to land out of the 

trustee and vesting it in the beneficiary. There must be proof that 
the funds were invested in the land. 


Appeal from Barry Circuit Court.—Ilox. W. F. Getcer, 


J udge. 
REVERSED. 


George Hubbert for appellant. 
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1. That the legal title to the “Selvidge tract” was 
in James D. Selvidge when he and his wife conveyed it to 
Matilda Cates, there can be no question. Respondent’s 
effort is to show that James D. held it in trust for his wife, 
and that she. consequently also the respondent as her heir, 
might be decreed the cestu7 que trust, not now, to be sure, 
as to that traet, bnt as to the “Cates tract’ which was 
aequired by Matilda Cates from another sonree. and which, 
we submit, was not acquired by appellants with funds upon 
which equity could have fastened any trust for respondent 
or her ancestor. 

2. If, for argument’s sake, we coneeded that James 
D. Selvidge held the Selvidge tract in trust for his wife, 
the following considerations are fatal to respondent’s ease : 
(1) An express trust can be created only by writing. and 
none has been shown in this case as against Matilda Cates 
or appellants. Wag. Stat., 655.°§ 3: R.S. 1855, 807, § 5. 
(2) Toraise a resulting or constructive trust there must be 
no room tor doubt as to the faers relied on. Forrester vr. 
Scoville, 51 Mo. 268: Johnson v. Quark s, 46 Mo. 425: Ringo 
ve. Richardson, 53 Mo. 885. (3) And the greatest certainty 
of identity is necessary in tracing trust funds. [hill on 
Trusts, “522, (4 Am. Ed.) 815: Buek vr. Ashbrook, 59 Mo. 200. 
(4) But here there is certainty of the non-identity, for the 
Cates tract (over which this contest) was not purchased 
with the proceeds ot sale of the Selvidge tract, (claimed to 
have been first chargeable with the trust). Dilworth bought 
the Cates tract at administration sale and paid no money. 
But the administrator accounted as if he had received the 
money, and then procured conveyance to his wife. So its 


wh purchase price was the consideration for which the 


Cates tract passed to appellant, Delilah Cates: and the 
couveyanee was not void. Jlitehell ro MeMullen, 59 Mo. 


252. Otherwise the title would vet be in the heirs of Ma- 
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tilda Cates, and there would be nothing in this action fo1 
respondent. 

3. While it isa general rule that strangers have no 
concern with conveyances in fraud of creditors, in this ease 
it is essential to respondent's case to show appellants’ priv- 
ity with the supposed original trustee, Mrs. Matilda Cates, 
and if the privity be assumed for one purpose, appellants 
may, just as she could have done, take the very common 
attitude of one in pari delictu with the orator in equity and 
say: (1) The conveyance ot James D. Selvidge and Pen- 
elope Selvidge, the parents of the respondent, was neither 
in good faith nor supported by consideration. Absence of 
either of these elements renders a conveyance by an in- 
solvent or embarrassed debtor fraudulent. Story Eq., $§ 
353, 356, 359; Reed v. Pelletier, 28 Mo. 177. (2) And so it 
is if the property came by the wife and the conveyance 
be an attempted settlement upon her. Potter v. Mc Dovell, 
31 Mo. 62. 

4. Respondent’s ancestors were moved to their act 
of conveyance by the actual fraudulent intention to hinder 
the creditors of James D. Selvidge. Then: (1) Penelope 
C. Selvidge having freely and voluntarily joined therein, 
(without which, evinced by an oflicer’s certificate thereof, 
the conceded conveyance to Mrs. Matilda Cates could not 
have been made,) she could not herself have been relieved 
of its consequences by equity. Hamilton v. Scull, 25 Mo. 
167; Steele v. Parsons, 9 Mo. 813; Fenton +. Ham, 35 Mo. 
412. (2) No more than would her husband’s presence 
exempt her from punishment for a crime committed before 
him, but proven to have been done freely and of her own 
uncontrolled will. 1 Bishop Crim. Law, (8 Ed.) § 455. 
(3) And the fact of her coverture affords no exception to 
the rule. The Manhattan Co. v. Evertson, 6 Paige 487 ; 
Wiswall v. Hall, 3 Paige 313; Den v. Johnson, 3 Marr. (18 
N. J. L.) 87; Devrorse v. Snider, 60 Mo. 240. 

5. <A voluntary fraudulent conveyance is equally good 
against the grantor, his administrator and his heirs. Story 
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Eq.. $ 371; 1 Am. Lead. Cas., 45, and eases cited in note; 
Ober v. Howard, 11 Mo. 425; Henderson v. Henderson, 13 
Mo. 151; WeLaughlin v. McLaughlin, 16 Mo. 242; Brown 
v. Finley, 18 Mo. 375; George v. Williamson, 26 Mo. 190. 

6. In easting about for a trust fund and for an initial 
point for the tracing of its conversion into the property in 
question, we cannot be unmindful that: (1) A trust can 
be fastened only upon a legal estate through its owner, and 
for that purpose equity cannot enlarge the estate to make 
it commensurate with the supposed trust. 2 Washburn 
Real Prop., *204; Co. Litt. 190 b, Ist Am. from 19th Lond. 
Ed., note 249, § 7; Ilill on Trusts, *144, (2) Appellants 
never bought or owned the Selvidge tract. It was bought 
by Pierce; but the legal title is yet in the heirs of Matilda 
Cates, no administrator’s deed having been made. Speck 
v. Wohlien, 22 Mo. 310. 


John W. Wellshear, Norman Gibbs and L. C. Krauthoff 


for respondents. 


1. James D. Selvidge never paid one cent for the 
“ Selvidge tract;” he merely bought from Fellows a land 
warrant and agreed to pay $100 therefor; laid it upon that 
land and at onee assigned his certificate of entry to Fel- 
lows to secure the payment of the purchase price, taking 
from Fellows a bond for deed, and failing to pay, trans- 
ferred his bond to Bowman, who paid in full the purchase 
price, and thereupon Fellows deeded the land to Bowman. 
If the patent for said land was issued in the name of Jas. 
D. Selvidge, it at once inured to the sole benetit of Bow- 
man. 

2. Penelope Selvidge bought that tract from Bowman 
and paid him from the money she received from her father’s 
estate, money 4hat had never been reduced to possession 
by her husband; and Bowman undertook, by deed, to con- 
vey said land to her, and but for the ignorance and mistake 


5 


of the scriverner, the full legal and equitable title would 













































have been vested in her. 
put her into possession of said land, and she certainly 
thereby acquired the equitable title; and an implied or re- 
sulting trust arises in her favor which equity will enforce. 
4 Kent Com., 305, 306, 307; Tiffany & Bullard on Trusts, 


(1 Ed.) }p- 


» 


elope C. Selvidge and her husband to her mother, Matilda 
Cates, was not in traud of the creditors of the husband, 
(James D. Selvidge,) for the tract was the wife’s land, (at 
least in eguity and they supposed legally,) and was con- 
veyed to the wife’s mother to hold for the benefit of the 
The act of 
the married woman in trying to secure a home for her- 


wife and her heir, the respondent Naney M. 


self and her child, free from the improvidence and mis- 
management of the husbane, will not at this day be held 
by a court of equity to be a fraud. The act of Penelope 
C. Selvidge in conveying the land to her mother in 1860, 
was but to secure to herself and her child what the stat- 
utes of this State now secure to every married woman, 
to-wit: the enjoyment by herself and her children of all 
she inherits from her father free from the improvidence or 
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Loundsbury v. Purdy, 8 N. Y. Sts. 


3. The conveyance of the “Selvidge tract” by Pen- 


misfortunes of her husband. 


4. The entire administration of the estate of Matilda 
Cates by Jolin F. Cates, from its inception to its comple- 
tion, was a fraud upon the probate court in which it was 
had, and carried on by the said John F. Cates with the sole 
object of getting back into his own or his wife’s name the 
title to the Jands which he in this case admits he conveyed 
to his mother in fraud of his creditors; and the wrongs 
which that administration wrought can only be righted by 
(1) If the only debt probated 


against the estate was a $5 note, it certainly was a great 


the interposition of equity. 


fraud in John F. Cates, acting in the double capacity of 
creditor and administrator, to procure it to be allowed as a 


$500 note. 


(2) If it was really a $500 note, and executed 


as the nominal consideration for said fraudulent convey- 





























Bowman, under his said sale, 
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ance from John F. to Matilda Cates, still it was a fraud in 
him, while administrator of her estate and acting under 
oath to protect said estate, to cause that dishonest claim to 
be allowed ; and in either event, equity ought to interpose. 

5. The act of John F. Cates in procuring Dilworth 
to convey his (John F. Cates’) land to Delilah, his wife, (no 
consideration whatever passing from her therefor,) shows 
a continuance of his traudulent intent to keep his property 
covered. The only consideration actually passing for the 
administrator’s deed to Dilworth was the payment of costs 
of administration, and these costs were paid from the 
moneys paid by Pierce for the “ Selvidge tract ;” and that 
the Selvidge tract was rightfully plaintiff ’s land was equally 
well known to both John F. and Delilah Cates, and hence 
they became chargeable as trustees. 4 Kent Com., 307; 
Murray v. Ballou, 1 Joins. Ch. 566; Shepherd v. McEHvers, 
4 Johns. Ch. 136, 

6. John F. Cates being insolvent, and having with 
full knowledge sold plaintitf’s land, and received the pay 
therefor, and having with the avails thereof (through the 
machinery of administration) purchased in the name of 
his wife the lands in controversy, the court below right- 
fully charged said lands with said trust, and vested the 
title thereto in plaintiff. 


Henry, J.—This is a proceeding in equity, by which 
plaintiffs seek to charge certain lands owned by defendant 
with the sum of $500, the proceeds of a tract of land sold 
by Jno. F. Cates, as administrator of the estate of Matilda 
Cates, which plaintiffs allege was conveyed by the father 
and mother of Nancy Green to said Matilda Cates in order 
to place it beyond the control of her father, the land hav- 
ing been purchased with money received by her mother 
from her father’s estate, and Matilda Cates having paid 
nothing for the land. The land sought to be charged is 
not the land conveyed as above stated, but other lands 
owned by the defendant, Delilah Cates. The petition al- 
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leges that the lands sought to be charged were the property 
of John F. Cates, who, in order to hinder, delay and de- 
fraud his creditors, conveyed them to said Matilda Cates, 
his mother, who neither paid, nor was to pay, any consid- 
eration therefor, but executed to John F. her note for $3, 
and after her death, John F. procured for himself the ap- 
pointment of administrator of her estate, and fraudulently 
obtained an allowance for $500, on said $5 note, and on his 
petition had an order of sale of the lands of the deceased, 
and sold the land so conveyed by Nancy Green’s father 
and mother to one Pierce, and the other land to one Berry 
Dilworth, who conveyed them to Delilah Cates. 

Without going into the details of the testimony, the 
facts established by the evidence are about as follows: 
James D. Selvidge, the father of Nancy Green, purchased 
a land warrant of Thomas Fellows for $100, for which he 
executed his note, and with it entered the west half of 
northeast quarter of section 35, township 24, range 28, in 
Barry county. The certificate of purchase was assigned 
by him to Fellows, who gave Selvidge his obligation to 
convey the land to him on payment of said note. Subse- 
quently, on the eve of his departure with his wife to the 
state of Tennessee, Selvidge transferred to one Bowman 
all his right and interest in the land, and Bowman paid 
Fellows Selvidge’s note, and Fellows made him a deed to 
the land. Selvidge and wife returned from Tennessee with 
some money received by Mrs. Selvidge from her father’s 
estate, With which they purchased the land from Bowman, 
who resided in Christian county, and executed a deed to 
Mrs. Selvidge, intending to convey said tract, but by a mis- 
take of the scrivener, it was misdescribed, and in ignorance 
of the law, was acknowledged before a justice of the peace 
for Christian county. A patent for the land from the 
United States was issued to said Selvidge in 1863. 

In 1860, said Selvidge and wife executed a deed con- 
veying the land entered by Selvidge to his mother, Matilda 
Cates, who paid no money, or other consideration for the 
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land, and there was abundant evidence tending to prove 
that the object of that conveyance was to defraud his ered- 
itors, and also other testimony to show that it was a con- 
trivance to secure the land to Mrs Selvidge, because her 
maquey purchased it. No trust is declared in the deed. 

As to the other branch of the ease, the evidence es- 
tublishes the following facts: That John F. Cates was 
considerably involved in debt, and owned several tracts of 
land, and in order to hinder and delay his creditors, con- 
veyed them to his mother, Matilda Cates, in June, 1861, 
expressing in the deed a consideration of $125, but no 
money was in fact paid, or to be paid. Matilda Cates exe- 
cuted her note to Jno. F. Cates for $500; at all events the 
probate court allowed him that sum against her estate, 
after her death, and whether it was originally for $5 or 
$500, is not to be tried in this case. The fraud alleged in 
procuring that allowance, we may say, was not proved. 

In 1867, Jno. F. Cates administered on his mother’s 
estate, and after obtaining the allowance in his favor, pro- 
eured an order from the probate court of Barry county to 
sell lands of her estate to pay debts, his being the only 
debt. The regularity of the proceedings to procure the 
order of sale is not questioned, and under that order the 
Selvidge land was sold to one Pierce for $500, and the lands 
which ltad been conveyed by Jno. F. to his mother, were 
nominally sold to one Dilworth, who really purchased for 
John F. Cates, and afterward, by his direction, conveyed 
the land to Delilah Cates. Jno. F. and Delilah both knew 
all about the transaction between Selvidge and wife and 
Matilda Cates, and that the latter paid nothing for the land. 
On these facts the circuit court made a decree vesting the 
Cates tract of land in the respondent, Nancy Green. 

Declarations of trust in land can only be manifested 
aud proved by some writing signed by the party who is 
1.statute or enabled to declare such trust. Wag. Stat., 
FRAUDS: trust: pa- =ys ‘ re 
rol evidence. §$ 3, p. 655. The deed from Selvidge and 
wife to Matilda Cates was an absolute deed, and no trust 
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in favor of the grantors was expressed. The alleged trust 
for the benefit of Mrs. Selvidge, if any, rested in parol, 
and is void under the statute. 

There was no resulting trust in their favor. There 
was an express trust, void because not in writing, and the 
2. deed was made in fraud of Selvidge’s cred- 
itors, whether the intent was to hinder, delay or defraud 
them, or being in debt, to secure the property to Mrs. Sel- 
vidge. “A husband cannot, to the prejudice of his ecred- 
itors, settle on his wife, without a valuable consideration, 
property that may have come to him by means of the mar- 
riage.” Potter v. Me Dowell, 31 Mo. 70. 

But if the sum of $500 received by John F. Cates for 
the Selvidge tract of land could be regarded as a trust 
3. EQUITY : follow- fund, there was a total failure to show its in- 
ing «rust funds. vestment by Cates in the land decreed to 
Nancy Green. On the contrary, not a dollar was paid by 
Cates for that land, but he simply credited his judgment 
against the estate of Matilda Cates with the amount of 
Dilworth’s bid for the land. 

This is a hard ease. The defendant has acted any 
other than the part of an uncle to an orphan niece, but 
there is not enough flexibility either in the principles of 
law or equity to warrant a court in giving the relief asked 
by plaintiff upon the facts proved. We feel constrained to 


reverse the judgment. All eoneur. 


Pry v. Tue IAnnipat & St. Josepu Rarmroap CoMPAN Y 
Appellant. 


1. Practice in Supreme Court: serrinG ASIDE DEFAULT JUDGMENT. 
To warrant this court in interfering with the action of the trial court 
in refusing to set aside a judgment by default, it must appear that 
the defendant disclosed to that court a good reason fer not having 
answered in time, and also that he had a meritorious defense ; and 
both of these things must appear so clearly as to make it manifest 
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that the refusal of the trial court was arbitrary. The facts consti- 
tuting the defense must be set forth. It is not suflicient for defend- 
ant to show, by the affidavit of his counsel, that in the opinion of 
the latter the defense is a good one. 


2. Pleading: aNswek: GENERAL DENIAL. An answer which denies 
generally “each and every material allegation of the petition,” 
without anything further to show what allegations are meant to be 
put in issue, is bad. 

3. Practice: WAIVER OF IRREGULARITIES IN SERVICE OF PROCEsS. The 
defendant, both before and after making a special appearance for 
the purpose of objecting to the sufficiency of the service of the sum- 
mons, appeared for other purposes, looking to the defense of the 
action. Held, that he had thereby waived all questions as to the 
sufficiency of the service. 

4. Practice: PLEADING, WAIVER oF DEFEcT IN. If a petition contains 
a cause of action, mere defects in its statement will be cured if not 
objected to till after verdict and judgment. 

5. Practice: WHEN JUDGMENT WILL BE SET ASIDE AS EXCESSIVE. A 

judgment will be reversed on the ground that it is excessive in 

amount only when it appears that the verdict was the result of pas- 
sion or prejudice, or that the damages are palpably excessive. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Grusp, 
Judge. 


AFFIRMED. 
James Carr for appellant. 


Vories, W. D. Webb and Ewing § Hough for respord- 
ent. 


Norton, J.—This is an action for damages alleged to 
have been sustained by plaintiff in consequence of the neg- 
ligence of defendant as a common carrier. The petition 
was filed on the 15th day of November, 1876, on which a 
summons issued on the 4th day of December, 1876, return- 
able on the Ist day of January, 1877. This summons was 
returned served on the 11th day of December, 1876. On 
the 11th day of January, 1877, and on the eleventh day of 
the term of court, defendant having failed to appear to the 
action, judgment by default was rendered and a writ of 
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inquiry of damages awarded. On the 18th day of January, 
1877, defendant appeared and filed a motion to set aside 
the judgment by detault, and for leave to file answer, 
which was overruled by the court on the 20th day of Jan- 
nary, 1877. On the 20th day of February, 1877, defend- 
ant entered a special appearance only for the purpose of 
asking the judgment by default to be set aside on the 
ground that the service of the summons was insuftlicient. 
whieh motion being overruled, defendant tiled a motion to 
strike the petition of plaintiff trom the files of the court 
beenuse one ot the attorneys who had sioned it Was hot 


‘ 


authorized to practice in that court. This motion was also 


overruled. At the September term, 1877, of the court, the 


cause Was submitted to a jurv en the writ of inquiry of 


= « 


‘s, defendant again appearing and cross-examining 
plaintifl ’s witnesses and introducing one on its own behalf. 
The jury returned a verdict assessing the damages of 
aintifl at $5,000, and from the judgment thereon ren- 
red, defendant, after making au unsuccessful motion for 
‘W trial, appealed to this court. 

Upon the state of the record above presented, the first 

question which arises is. whether the cireuit court, in over- 


ruling the motions to set aside the judgment 


RACTIC IN 8U 
vide defeure OV default, acted arbitrarily or op pressively. 
liefau!l « ° ‘ e 
— Che solution of this question dep nds mainly 


upon the fact whether defendant, in the said motions and 
iifidavit accompanying the same, has disclosed a good 
reason tor not having a}?] exred and filed his answer in time, 
ind W hethe the Gdcecrense otiered to be mude Was meritori- 
mus. Unless both these matters appear so clearly as to 
t manifest that the trial court, in overruling the mo- 
tion, exercised its discretion arbitrarily, this court will not 
f 


interfere. The attidavit tiled in support of the motion fails 


fo come ip to either ot the requirements. It is as tollows: 
‘And in support of this motion to set aside the judgment 
by default, said Carr filed his attidavit, whieh, in addition 


to the alleged facts in said motion, charged ‘that he had 
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been for a number years past the general attorney of the 
defendant, and that defendant had no local attorney in said 
cause, and that he resided in Hannibal, Missouri, where 
the general offices of the company were located ; and that 
prior to the commencement of the January term, 1877, of 
the Buchanan circuit court, on the night of the 29th day 
of December, 1876, he went up to St. Joseph, and on the 
next day examined the docket of said court, to ascertain 
what causes were on said docket in which defendant is a party 
concerned; that he made a list of all of said causes, em- 
bracing the above entitled cause, for the purpose of pre- 
paring tor trial in the causes set for trial, and filing an 
answer in the above entitled cause ; that owing to the press 
and importance of the business in his charge, as hereinbe- 
fore stated, he forgot to file an answer in said cause until 
the time for filing the same had elapsed,’ and that the facts 
in regard to the injury complained of have been stated to 
him by agents and officers of the defendant, and that on 
said facts, in his opinion as an attorney, the defendant has 
a good and meritorious defense. 

(Signed) JAMES CARR.” 

This affidavit does not disclose such diligence as would 
justify us in saying that the trial court, in overruling it on 
that ground, was guilty of an abuse of its discretion; but 
if it had shown diligence, inasmuch as it utterly fails to 
set forth the facts constituting the defense which defend- 
ant desires to make, so that the court might determine 
whether such defense was or not meritorious, it might 
properly have been overruled on that ground. It is true 
the affidavit states that it was afliant’s opinion based on 
information given him by the agents of defendant, that 
the defense was a good and meritorious one. It was for 
the court and not aflfiant to determine whether the facts 
coustituted a good defense, and the affidavit, in not setting 
them out, and in not referring to an answer that did set 
them out, so as to enable the court to determine the ques- 
tion, was fatally defective. Lamb v. Nelson, 34 Mo. 501; 
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Jacob v. McLean, 24 Mo. 40; Judah v. Hogan, 67 Mo. 252. 

The only answer which the record before us shows 
defendant offered to file, is in these words: “ Defendant, 
2. pLEapING: an- for answer to plaintiff’s petition filed in the 


swer: general de- i, - 
nial above entitled cause, denies each and all the 


material allegations in said petition.” Such an answer as 
this we have held in the case of Edmonson v. Phillips, ante, 
p. 57, to be no answer. 

Defendant, on the 21st day of February, 1877, entered 
a special appearance for the purpose of objecting to the 
sufliciency of the service of the summons, 


3. PRACTICE: waiv- 
erof irregularities 91) filing a motion to set aside the default on 


in service of pro- 
— that ground. It is insisted by defendant that 
the service of said summons is insufficient, and the court 
committed error in overruling this last motion. We deem 
it unnecessary to investigate the question thus raised as to 
the insufficient service of the summons, inasmuch as the 
motion filed by defendant on the 18th day of January, 1877, 
to set aside the default on other and distinct grounds, was 
such an appearance as waived any defect in the service of 
the writ. “It is a general rule that when a defendant ap- 
pears and takes any step in a cause preparatory to its de- 
fense, without first objecting to the service, the insufficiency 
of the service is thereby waived.” Peters v. St. Louis & 
Tron Mountain R. R. Co., 59 Mo. 406. So in the case of 
Orear v. Clough, 52 Mo. 54, it was held that an appearance 
to have the cause put at the foot of the docket merely, was 
such an appearance as to give the court jurisdiction to ren- 
der a personal judgment against a defendant, though the 
service really had was nove other than an order of publi- 
cation of notice. Besides this, defendant appeared on the 
same day and moved to strike the petition of plaintiff from 
the tiles of the court, which was an appearance to cut up 
by the roots plaintiff’s cause of action. In addition to 
this, defendant again appeared in the final and most im- 
portant stage of the cause and contested with plaintiff the 
amount of damages recoverable by him, saved his excep- 
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tions and urges here as one ground for reversal that the 
damages are excessive. These appearances certainly had 
the effect of waiving any insufficiency, if any existed, in 
the service of the summons. Wilson v. Fowler, 3 Ark. 472. 
As observed by counsel, the remarks of Justice SHerwoop 
in the case of Tower v. Moore, 52 Mo. 118, as to the appear- 
ance and disappearance and reappearance of a party ina 
cause are peculiarly applicable to this cause. 

It is also urged that the petition does not state facts 
sufficient to support the judgment. Stripping the petition 
{. practice: plead- Of verbiage, and it substantially sets up as 
ing, waiver of de- ' ° _— : 
fect in. the cause of action that plaintiff had shipped 
on defendant’s road several car loads of cattle, and that 
by the contract of affreightment he was also a passenger, 
charged with the duty of looking after his cattle, and get- 
ting them upon their feet when cast or thrown down in the 
cars, that defendant stopped said train at a water tank at 
the west end of a bridge crossing Chariton river, for the 
purpose of taking water, and that plaintiff was informed 
by the person in charge of the car, that the train would 
stop ten minutes; that he alighted from the car for the 
purpose of looking after his cattle, and had walked but a 
few steps when defendant negligently and carelessly, with- 
out any warning, started said train suddenly forward, when 
plaintiff took hold of one of the ladders attached to the 
ear to draw himself up on the car, when defendant again, 
without giving warning, carelessly started said cars so vio- 
lently as to throw plaintiff down on said bridge, and that 
to save himself in the darkness, from falling through said 
bridge into the river, he threw out his right hand, which 
caught the rail, which: was run over by the car, causing the 
injury sued for. The utmost that can be said of this peti- 
tion is, that it contains a cause of action defectively stated, 
and such a petition we have always held to be good after 
verdict and judgment. 

It is also insisted that the judgment should be reversed 


because the damages are excessive. We are only to re- 
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5. practice: when VErse &@ judgment on such ground when it 


judgmeut will be appears that the verdict was the result of 


sive. 


passion or prejudice, or that the damages are 
palpably excessive. Porter v. Hannibal § St. Joseph R. R. 
Co., 71 Mo. 66; Whalen v. St. Louis, Kansas City & North- 
ern Ry. Co., 60 Mo. 323. We cannot say that the evidence 
shows the existence of either of the above causes. It 
shows that the right hand ot plaintiff was so injured as to 
render necessary the amputation of the index, middle and 
little fingers, and that the fourth finger was bent out of 
shape and stiffened; that plaintiff was under the care of 
a physician from May till July; that the wound did not 
heal till September following; that he had suffered greatly 
from the injury, and at the time the case was tried he was 
still suffering from it so that in hot or cold weather it de- 
prived him of sleep; that he was a farmer, forty-four years 
old; that the loss of the use of his right hand disabled 
him from performing farm labor. In short, tiie evidence 
tended to show that plaintiff’s right arm, in consequence 
of the loss of his fingers, was rendered valueless for pur- 
poses of labor. Judgment affirmed. 





Tue Strate v. Davis, Appellant. 


l. Larceny Committed in Perpetration of Burglary. If in an 
indictment founded on section 1301, Revised Statutes, and charging 
burglary and larceny in one connt, as is authorized by that section, 
the value of the goods stolen is stated, the defendant may be con- 
victed of larceny in the proper degree though he be acquitted of 
burglary. 


2. Proof of Larceny. In this case a portion only of the goods 
stolen were found in the possession of the defendant; but it was 
held that this fact, in connection with other concurring cireum- 
stances, warranted the jury in finding him guilty of stealing them 
all. 
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The State v. Davis. 


Appeal from Andrew Circuit Court.—Hon. Hl. 8. Kewiey, 
Judge. 


AFFIRMED. 
Heren § Son and Mercer & Sanders for appellant. 


1. The evidence does not warrant the verdict for 
grand larceny. The only criminating evidence against de- 
fendant was the mere possession of $5 worth of the stolen 
goods, seven or eight days after the theft. It is true de- 
fendant did not explain, or attempt to explain, this posses- 
sion; but the law is well settled and only goes to the extent 
that the recent possession of stolen goods, when unex- 
plained, raises the presumption in law that the party thus 
in possession is guilty of stealing the goods thus found in 
his possession; but the presumption of guilt does not ex- 
tend beyond the goods found or traced to his possession, 
without other strong criminating circumstances being 
proven. The jury were, therefore, not authorized to find 
defendant guilty of the theft of anything more than the 
$5 worth of goods actually found in his possession. 

2. Under an indictment like this, founded on section 
1301, Revised Statutes, and containing but one count, if 
defendant be acquitted of burglary he cannot be convicted 
of larceny. The larceny is an incident to the burglary, 
and only known to the statute in case of conviction of the 
latter, and the punishment for the larceny is incident to 
and in addition to the punishment for burglary. This is 
plain from a literal reading of the statute. Nor can it-be 
assumed that with the burglary out of the count there is 
still left enough to make a good indictment for larceny, or 
that the character of the larceny, whether a felony or mis- 
demeanor, depends on the value of the goods stolen, and 
the punishment to be assessed under the general pro- 
visions of our statute prescribing the punishment for lar- 
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ceny ; and this for two reasons: (1) Section 1301 is express 
in its terms, that a conviction for both, burglary and lar- 
ceny must be had before any punishment can be assessed 
for the larceny, and in that event prescribes the punishment 
for the larceny; makes the larceny a felony irrespective of 
the value of the goods stolen, and this applies equally, wheth- 
er the burglary and larceny are charged in the sume count 
or in separate counts of the sameindictment. The larceny 
under this section must be charged and proven to 5 ba bur- 
glarious larceny, that is, committed at the burglary, and 
unless so charged and proven, cannot be punished under 
this section. IZence, it follows that upon an acquittal for 
burglary, there can be no such larceny as provided for by 
this section, nor no punishment for it as prescribed by said 
section, and it must necessarily fall with the acquittal of 
the burglary. (2) Under our statute before a person can 
be convicted of either petit or grand larceny, he must be 
properly charged and indicted for the offense, and as 
no such indictment has been preferred against this de- 
fendant, there is nothing to sustain the judgment, and it 
should have been arrested. State v. LTenley, 30 Mo. 509, 
514, 4515; State v. Watson, 31 Mo. 367; State v. Beckworth, 
68 Mo. 82. 


D. H. McIntyre, Attorney General, for the State. 


1. The law authorizes conviction of larceny though 
defendant was acquitted of the burglary. State v. Alexan- 
de r, 56 Mo. 131; State v. Barke r, O4 Mo. 282. 

2. The evidence authorized a conviction of grand 
larceny. The goods stolen were shown to be worth $32. 
Of these, $5 worth were shown to have been found in de- 
fendant’s possession. This raises a probable presumption 
that he was present at the burglary and participated in it. 
Greenleaf on Ev., (12 Ed.) § 34, p. 42. The mere posses- 
sion of goods recently stolen is of itself a circumstance of 
guilt. Fuchkler v. Chapman, 20 Mo. 249. But if the pos- 
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session is not explained by direct evidence, or in some sat- 
isfactory way, it is taken as conclusive that the defendant 
committed the theft, or at least participated in it. State v. 
Bruin, 34 Mo. 537; State v. Gray, 37 Mo. 463. If defend- 
ant did not commit the theft alone, but participated in it, 
although he got but $5 worth of the stolen goods, he is 
guilty of the whole, and committed grand larceny. 2 
Bishop Crim. Law, (6 Ed.) § 884, p. 493. “The possession 
of a part of the stolen goods of the smallest value, in con- 
nection with other circumstances, might clearly fix the 
guilt of stealing all of the goods upon defendant.” State 
v. Barker, 64 Mo. 282. The defendant did not explain his 
possession of the stolen goods by direct evidence or other- 
wise, and in view of the fact that he offered no evidence 
in explanation, nor testified in his own behalf, it would 
seem that the “ other cireumstances”’ necessary to be taken 
in connection with the possession were furnished, and jus- 
tified the jury in concluding that if defendant did not steal 
all of the goods, he at least participated in the theft, and 
was guilty of the whole. 


Hoven, J.—The defendant was indicted for burglary 
in the second degree and larceny, and was acquitted of the 
burglary, but convicted of the larceny, and sentenced to 
three years’ imprisonment in the penitentiary. The goods 
charged to have been stolen were alleged to have been taken 
from a store and to be of the value of $32. The two of- 
fenses were charged in the same count, under section 1301 
of the Revised Statutes. 

It is contended for the defendant that under the pro- 
visions of said section he tould not be convicted of the 
lareeny unless he was also convicted of the burglary. This 
point has been expressly adjudged to the contrary in the 
foliowing cases: State v. Alerander, 56 Mo. 131; State v. 
Turner, 63 Mo. 436; State v. Barker, 64 Mo. 282; 2 Arch, 
Crim. Prac., 328, 329. In the case of the State v. Beck- 
worth, 68 Mo. 82, relied upon by defendant’s counsel, the 
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indictment failed to state the value of the goods stolen, 
and it was held that when the larceny was committed in 
the perpetration of a burglary, the value of the property 
stolen was unimportant and need not be alleged, and that 
under such an indictment there could be no conviction of 
tne larceny unless the defendant was also found guilty of 
the burglary. The distinction taken rests upon the fact 
that in an indictment for simple larceny, it is essential to 
allege the value of the property taken. State v. Pedigo, 71 
Mo. 443. And as there can be no conviction for a larceny 
committed in the perpetration of a burglary, when no burg- 
lary has been committed, neither can there be any convic- 
tion for a simple larceny under an indictment charging 
burglarious stealing unless the value of the goods taken 
shall have been alleged. In the indictment before us the 
value of the goods is alleged to be over $30, and under it 
the defendant could have been convicted of either grand 
or petit larceny, without regard to the burglary. 

Only a portion of the goods stolen was found in the 
possession of the detendant, but this fact, in connection 
with other concurring circumstances, was sufficient to war- 
rant the jury in finding him guilty of stealing them all. 
State v. Barker, 64 Mo, 282. The case was tairly submitted 
to the jury, and the evidences sufficient to support a con- 
viction. The judgment will, therefore, be affirmed. The 


other judges concur. 


Dick Ason, Plaintiff in Error, v. Epy. 


Vendor’s Lien for Purchase Money Payable in Installments 
REMEDIES UPON DEFAULT IN PAYMENT: WAIVER. If a vendor who 
has conveyed an absolute estate in land to his vendee and has a ven- 
dor’s lien thereon for unpaid installments of the purchase money, 
upon default in payment of an earlier installment sues upon it, and 
obtains a personal judgment against the vendee and causes the land 
to be sold under execution in satisfaction of the judgment, he can 
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not, upon default in payment of a later installment, enforce his 
vendor's lien against the land. By electing to proceed at law, he 
will be deemed to have waived his remedy in equity, and the pur- 
chaser will take the land discharged of any further liability for the 
debt. The rule is otherwise where the vendor, instead of conveying 
in fee, has given a bond for a deed to be executed upon payment of 
the purchase money. 


Error to Ralls Circuit Court—HWon. Joun T. Repp, Judge. 
AFFIRMED. 
Broadhead, Slayback § Haeussler for appellant. 


1. Nothing was sold at the execution sale except the 
right, title and interest of Eby, and Eby at that time had 
only an equity of redemption. Nothing else was sold or 
could be sold. The land itself was not sold. Lewis v. 
Chapman, 59 Mo. 371; Broadwell v. Yantis, 10 Mo. 399; 
Lumley v. Robinson, 26 Mo. 864; Gaston v. White, 46 Mo. 
486 ; Me Nair v. O' Fallon, 8 Mo. 188. From the very nature 
of the transaction, a sule under a general judgment against 
the vendee cannot extinguish the lien of the vendor, be- 
cause there is no judgment to enforce the lien. <A lien 
is not an interest in or title to property ; it is only a right 
to hold it until a debt is paid, or to have it sold for the 
payment of the debt; and an equitable lien can only be 
enforced by the judgment of a court of competent juris- 
diction authorizing its enforcement; and in the present 
ease there has been no such judgment. A vendor’s lien is 
one which arises from the doctrine of constructive trusts, 
and is wholly independent of the thing to which it is-at- 
tached as a charge or incumbrance; and can only be en- 
forced in equity. To the extent of the lien the vendee 
becomes trustee for the vendor; and this lien exists not 
only against the vendee and his heirs, and other privies in 
estute, but also against subsequent purchasers having notice 
that the purchase money remains unpaid. Story Eq. Jur., 
$1217. Inasmuch as it is not an interest in the land, it is 
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not property which is subject to execution and sale. A 
vendor’s lien then cannot be extinguished without a judg- 
ment of a court of equity, ordering the property to be sold 
for the payment of the debt it was intended to secure; but 
any interest in the land which the debtor may have, that 
is not covered by the lien, may be sold under a general 
judgment and execution, because our statute authorizes the 
sale of any interest; and in the case of any mortgage or 
lien, that interest is the equity of redemption. 

2. Piaintiff holding the vendor’s lien by assignment 
had the right to ask a decree of a court of equity fora 
sale of the land for the payment of the unpaid balance of 
the purchase money. ice v. Wilburn, 31 Ark. 108; Gill 
v. Clark, 54 Mo. 417; Nairn v. Prowse, 6 Ves. 752; Clark 
v. Hunt, 8 J. J. Marsh. 553; 4 Kent Com., 152; Adams v. 
Buchanan, 49 Mo. 67; Ledos v. Kupfrian, 28 N. J. Eq. 161 > 
Ball v. Hill, 48 Tex. 6384; Roberts v. Johnson, 48 Text 137; 
McAlpin v. Burnett, 19 Tex. 500. There is nothing to in- 
dicate an intention to waive the vendor’s lien. No act is 
relied upon except the judgment and sale under the exe- 
cution. The suit was brought in another county than that 
in which the land was situate, indicating an intention to 
make the debt out of other property than the land. It 
would impute extreme folly to the plaintiff to suppose that 
he intended, by having the interest of the vendee sold un- 
der execution, to cut off the only security he had for the 
payment of the balance of the purchase money. It would 
be doing great injustice to Eby, the vendee, to permit the 
plaintiff to sell the whole land for the payment of only a 
part of the debt, or to hold that by a constructive fore- 
closure of the vendor’s lien the whole of the land was sold 
for a part only of the debt, leaving him still owing the 
other installments as they fell due. 


W. M. Boulware for defendant in error Fisher. 


The lien of the vendor is simply the right to subject 
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the title conveyed by the vendor to the vendee to sale for 
the payment of the debt—I repeat, the title conveyed by 
the vendor to the vendee—no greater and no less title than 
that, whether it be a life estate or the fee, and subject to 
all. incumbrances existing against it at the time, and free 
from all inenmbrances and liens thereafter placed thereon 
by the vendee. In order to cut off the latter, where they 
exist, the vendor must have a decree enforcing the lien. 
Where this necessity does not exist he may subject the ex- 
act title conveyed to the vendee to sale either under the 
lien or under a common law judgment at his election. 
When he elects the latter he waives the former. When he 
sells under the judgment he does that, the right to do 
which as against subsequent incumbrancers or purchasers, 
constitutes the right called the vendor’s lien; that is to say, 
he subjects to sale for the payment of the purchase price 
of the land the entire estate by him conveyed to the ven- 
dee. Having so done, his lien is extinguished and his right 
exhausted. It would thus seem to be clear that whatever 
may be result of an execution sale, to a third party, of a 
mere equity of purchase of the vendee, for the payment of 
the purchase price, such sale, where a conveyance has been 
made, must pass to the purchaser, whether the creditor him- 
self or a stranger, the full unincumbered title. We sub- 
mit, therefore, that where a vendor by deed conveys the 
absolute fee to a purchaser, and thereafter recovers a com- 
mon law judgment against the purchaser for an unpaid 
installment of the purchase money, and issues execution 
thereon and causes the same to be levied upon the land 
conveyed, a sale of said land under said execution to a 
stranger will extinguish the vendor’s lien, and the land can- 
not afterward be subjected to sale for the payment of the 
balance of the purchase price. The following authorities 
are believed to be decisive in support of the proposition : 
McArthur v. Porter, 1 Ohio (Ham. 2 Ed.) 44; Outton v. 
Mitchell, 4 Bibb (Ky.) 239; Grubb v. Crane, 5 Ill. 153; 
Ahrend v. Odiorne, 118 Mass. 261; s. ¢., 19 Am. Rep. 449; 










































OCTOBER TERM, 1880. 137 


Dickason vy. Eby. 


Allen v. Loring, 34 Iowa 499; Judge Story in Gilman v. 
Brown, 1 Mason 192; Edminster v. Higgins, 6 Neb. 265; s. 
c., 4 Cent. Law Jour. 479. 


Norton, J.—This was a proceeding in equity to sub- 
ject to sale certain lands for the payment of that portion 
of the purchase money which was due at the time the suit 
was brought. The facts, as developed by the testimony, 
are as follows: On the 2nd day of February, 1871, one 
Richard Wilton, by deed of general warranty, conveyed to 
the defendant, David S. Eby, the land described in plaint- 
itf’s petition, situated in Ralls county, Missouri. The con- 
sideration for this sale, as stated in the deed, was the sum 
of $15,000, to be paid as follows, as set forth in the deed: 
Eby was to pay off and discharge at its maturity a prom- 
issory note for $5,000, executed by said Wilton to John B, 
Helm; and also to pay to Wilton $1,000 on the Ist day ot 
Mareh in each year from the date of said deed for a period 
of twenty years; and at the end of twenty years Eby was 
to pay to Wilton the further sum of $10,000. Or, upon 
the payment by Eby at any time during said term of twenty 
years of all said installments due and unpaid, and the said 
sum of $10,000, he was to be discharged from any further 
indebtedness for said land. All of the above terms are 
recited and set forth in the conveyance from Wilton to 
Eby, which conveyance was filed for record in the record- 
er’s oftice of Ralls county on the 20th day of February, 
1871. Under this deed Eby took possession of the land, 
and kept possession until the sale of the same to Fisher 
at sheriff’s sale, as hereinafter mentioned. Eby paid the 
first installment of $1,000. 

On the 22nd day of February, 1873, the said Wilton 
and the plaintiff herein entered into a written agreement, 
whereby said Wilton, for a valuable consideration in said 





agreement set forth, assigned, transferred and set over to 
the plaintiff all of his (Wilton’s) right, title and interest 
in and to the debt above mentioned, and also his (Wilton’s) 
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vendor’s lien on the land conveyed to Eby. On the 7th 
day of April, 1874, said Wilton and plaintiff entered into 
a written agreement whereby. Wilton, for a valuable con- 
sideration, further assigned and transferred to plaintiff all 
his (Wilton’s) right, title and interest in the debt due from 
Eby to Wilton in consideration of the land conveyed; and 
also said Wilton further assigned and transterred to plaintiff, 
all his (Wilton’s) right, title and interest in and to the 
vendor’s lien on the land conveyed by him to Eby as afore- 
said. 

When Eby made default in the payment of the second 
and third installments of $1,000 each, plaintiff brought 
suit in the Hannibal court of common pleas against Eby, 
and obtained two several judgments—one in September, 
1873, for $1,000 and interest, and the other in December, 
1874, for $1,000 and interest. These were both personal 
judgments against Eby; and on both these judgments 
executions were issued, directed to the sheriff of Ralls 
county, commanding him that of the goods and chattels 
and real estate of Eby, he cause to be made the damages 
and costsin the executions mentioned. In obedience to the 
command of said executions, the sheriff of Ralls county 
did, on the 2nd day of March, 1875, levy upon and seize 
ull the right, title and interest and claim of defendant Eby 
in and to the real estate conveyed by said Wilton to de- 
fendant Eby as above mentioned. After advertisement 
according to law, the said sheriff of Ralls county, on the 
26th day of March, 1875, while the circuit court of Ralls 
county was in session, did expose for sale to the highest 
bidder for cash, all the right, title and interest of detend- 
ant Eby in the land seized by said sheriff under said exe- 
cution as aforesaid, being the same land conveyed by 
Wilton to defendant as aforesaid; and at said sale the de- 
fendant Fisher became the purchaser of all the right, title 
and interest of said defendant Eby in said lands for the 
sum of $8,000. Subsequently to the sale, the sheriff exe- 
cuted a deed to defendant Fisher, in which he acknowl- 
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edged the receipt of $8,000, bid by Fisher. Out of the 
sum so paid, the sheriff satisfied the execution and costs, 
leaving a remainder in his hands of $5,592.96. Defendant 
Fisher entered into the possession of said lands so pur- 
chased, claiming the right to do so under said sheriff’s sale- 
Defendant Eby made default in the payment of the fourth 
and fifth installments of $1,000 each, and defendant Fisher 
refuses to pay said fourth and fifth installments. The de- 
fendant Fisher is in possession of said land under and by 
virtue of his purchase at the sheriff’s sale aforesaid. 

In this state of the case, the plaintiff brought suit 
against Eby for the amount of the fourth and fifth install- 
ments of $1,000 each, and praying that the real estate con- 
veyed by Wilton tu Eby be sold to pay the amount due, 
and for general relief. In this suit, John P. Fisher, who 
had bought the interest of Eby at sheriff’s sale, was made 
a party defendant. Eby filed no answer and suffered de- 
fault. Fisher filed an answer, which was substantially a 
demurrer to the petition. Ile denied that the assignment 
from Wilton to plaintiff vested plaintiff with any right to 
subject the land to sale for the non-payment of the purchase 
money. The court, upon the hearing, dismissed the plaint- 
iff’s petition. Plaintiff filed his motion for a rehearing, 
which was overruled, and the case is brought up to this 
court by writ of error. 

Conceding, for the argument and purposes of this case, 
that the fact, which appears on the face of the deed exe- 
cuted by Wilton to Eby, that the purchase money was not 
paid, was sufficient to give Wilton a vendor’s lien for the 
purchase money on the land conveyed, without any express 
reservation of such lien being made in the deed; and, con- 
ceding, further, for the like purpose, that the debt of Eby, 
together with the vendor’s lien, could be, and was, in fact, 
legaliy assigned to the plaintiff, Dickason, and that such 
assigument conferred upon the said assignee all the rights 
of the vendor; the only question remaining to be passed 
upon is, whether the plaintiff, after procuring his judgment 
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at law upon two past-due installments of the purchase 
money, (there being other installments not due,) and after 
subjecting all of Eby’s right, title and interest in the land 
by virtue of executions which issued upon said judgments, 
can, for installments maturing after said execution sale, 
assert a vendor’s lien and have the land again subjected to 
sale for the purpose of paying said installments. 

This precise question was before the court in the case 
of Outton v. Mitchell, 4 Bibb 239, and it was answered in 
the negative, and we think correctly. A vendor who has 
conveyed an absolute estate in land to his vendee, and has 
a vendor's lien thereon for unpaid purchase money, may 
resort either to a court of equity, and ask for the enforce- 
ment of his lien by a sale of the land to pay the debt, or 
he may procure his judgment at law for so much of the 
purchase money as remains unpaid, and subject the land to 
sale by execution. <A sale of the land is the result, whether 
one or the other of these remedies is adopted; and if the 
vendor elects to adopt the latter remedy, and the land is 
sold, he must stand by his election; for-it necessarily im- 
plies a waiver of his right to effect a sale by means of the 
other remedy. The vendor by his own act having brought 
about and directed a sale under execution of all the right, 
title and interest of his vendee, will be presumed to have 
waived the right he had to go into a court of equity and 
accomplish the same by having a decree directing the sale 
of the land for the specific purpose of paying the purchase 
money, and will be estopped from asserting against a pur- 
chaser at such sale, a right to enforce a vendor’s lien by a 
re-sale of the land. McArthur v. Porter, 1 Ham. (Ohio) 99; 
Grubb v. Crane, 4 Scam. 153. 

What is here said must be understood as applying to 
eases like the one we are considering, where the vendor 
has conveyed to his vendee all the estate he had ; and must 
not be confounded with that class of cases where the ven- 
dor retains the legal title, and has simply given a title bond 
to convey, upon the purchase, the vendee taking nothing 
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but an equity. To this latter class of cases may be referred 
the cases of Lewis v. Chapman, 59 Mo. 371; Broadwell v. 
Yantis, 10 Mo. 399; Lumley v. Robinson, 26 Mo. 364, to 
which we have been cited by counsel for plaintiff. In this 
class of cases, where the vendor sues at law and sells under 
his judgment all the right and interest of the vendee, the 
purchaser acquires at such sale only an equity, because 
that is all the vendee has; and the only right which the 
purchaser acquires is the right to pay whatever purchase 
money remains unpaid, and demand of the vendor a con- 
veyance of the legal title according to the contract. But 
in cases where the vendor has conveyed all his estate to the 
vendee without receiving the purchase money, its non-pay- 
ment does not give to the vendor an equitable title or estate 
in the land itself, but only the right by a proceeding in 
equity to charge’ the legal estate in the hands of the pur- 
chaser with its payment. Bispham’s Kq., § 364, p. 424, and 
§$ 354. Such right of the vendor may be waived by taking 
un independent security, or by any act which clearly indi- 
cates that the vendor does not rely upon it. 

It is contended by counsel that, as the sheriff only sold 
and conveyed all the right, title and interest pf Eby, the 
land itself was not sold and did not pass under the sheriff’s 
deed. We think this argument unsound. The deed exe- 
cuted by the sheriff, which is in the usual form of such 
conveyances, conveying, as it did, all the right, title and 
interest of Eby to defendant, he took by virtue thereof all 
the estate which Eby had in the land, which, by the terms 
of the deed from Wilton to Eby, was a fee simple estate. 
In the case of Bogy v. Shoab, 13 Mo. 380, it was expressly 
held that a deed conveying all the right, title and interest 
of the grantor will undoubtedly pass the land itself, if the 
grantor has an estate therein at the time of the conveyance. 
The case of Gaston v. White. 46 Mo. 480, to which counsel 
have cited us in support of the position taken, does not 
sustain it. In that case White had sold to Gaston certain 
land, and given a bond for title on payment of the purchase 
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money. White instituted a proceeding in the cireuit court 
to collect the note given for the purchase money, and to 
have the land sold to pay it. He obtained judgment for 
the balance due, with an order for a special execution 
against the property, directing the sheriff to sell the inter- 
est of Gaston in the same; and, under this order, the in- 
terest of Gaston was sold. Guston afterward instituted 
his suit to enforce a specific perfurmance of the vontract, 
recited in the title bond, claiming that he had lost none of 
his rights by the said sale, for the reason that the judg- 
ment was not for a sale of the land, but only for his (Gas- 
ton’s) interest therein. The court held that, while the 
proper order would have been for the sale of the land, the 
order for the sale of Gaston’s interest in it was neverthe- 
less effectual to pass to a purchaser at a sale made under it 
all the interest which Gaston had, and that the only inter- 
est he had was an equity, the legal title having been re- 
tained by his vendor. This ease sustains the view taken 
by us as to what estate passed to defendant when he ac- 
quired, by his purchase at the execution sale, all the right, 
title and interest of Eby. 

We find no error in the action of the circuit court in 
dismissing the bi!l, and will, therefore, affirm the judgment. 
All concur. 





Fietcuer v. Tue St. Lours, Kansas Crry & Nortuern Ratt- 
way Company, Appellant. 


Railroad Fences. If a railroad company whose road runs through 
an inclosed field fails to fence the sides of its road as required by the 
statute, ‘Acts 1875, pp 131, 132; R. S. 1879, 2 809,) the owner of the 
field may erect a fence along either side of the road, and will then 
be entitled under tie statute to recover from the company the value 

of the fence so erected, without fencing the other side also. 
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Appeal from Adair Circuit Court—Hon. AnprEew ELLIson, 
Judge. 


AFFIRMED. 
Wells H. Blodgett and Prosser Ray for appellant. 


Henry, J.—The defendant failed to fence the sides of 
its road which runs through an inclosed field of 160 acres 
in Adair county, owned by plaintiff, who, in 1877, under 
the act of February, 1875, (Sess. Acts, p. 151,) built a fence 
through the field on one side of the railroad, and brought 
this suit to recover its value. He obtained a judgment, 
from which defendant has appealed, and contends that 
plaintiff cannot recover until he has built the fence required 
by the act, on both sides of the road through the field, and 
the argument is, that the primary object of the statute is 
to protect the traveling public, and that when the State, in 
the exercise of its police power, imposes a duty on one 
person, and provides that, in default of his performance, 
another may perform it, and recover the value of the work 
or the penalty, the latter can maintain no action, until he 
has performed all that the statute required of the other. 
It may be conceded that one object of the statute was to 
protect the traveling public, but another and important 
. object was to secure to the owner of the field as free a use 
of his land as possible with the road running through it. 
The statutory duty of the company to fence “is one and 
indivisible, and not susceptible of apportionment,” and the 
owner could not build any number of pannels of fence on 
one or both sides of the road, short of its entire length 
through his field, and recover; but a fence the whole length 
of the road on one side, protects the live stock grazing in 
the field from destruction by trains of cars, and is to that 
extent a protection to the traveling public against the stock 
the owner may graze on the part of his field thus cut off 
from the railroad. If the railroad divided a field, on one 
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side owned by one party, and on the other by another, 
either would have a right to erect a fence along the side of 
the road on his land, and recover, without having to wait 
until the proprietor on the other side had built his fence. 
This proposition will not be seriously controverted, nor 
will the doctrine announced by this court in Walther v. Pa- 
cifie R. R. Co., 55 Mo. 277, and in Tredway v. S. C. & St. P. 
R. R. Co, 43 Lowa 527, that if the company build a fence 
on one side of the road which forms a boundary between 
co-terminus proprietors, and not on the other, and stock 
be killed on the road at that point, it cannot successfully 
defend against the penalties provided for in the act. Yet 
it does not result from that doctrine that the erection of a 
fence on both sides of the road is a single indivisible duty, 
so far as proprietors of the land through which the road 
runs are concerned. The statute (Wag. Stat., § 45, p. 310) 
requires the company to fence on both sides, and imposes 
a liability upon it for double the amount of damages which 
shall be done by its engines, etc., to any stock on said road, 
or by reason of any stock escaping from or coming upon 
said fields, etc., occasioned in either case by the failure to 
fence, etc. “The policy of the statute is to induce and 
stimulate the fencing of the railroads for the protection of 
live stock from destruction by trains used thereon.” T'red- 
way v. S.C. § St. P. R. R. Co., supra. A penalty is im- 
posed upon the company in order to compel the performance 
of the duty required. That provision, however, which 
permits the proprietor to fence and recover the value of 
the fence from the company, is for the benefit of the owner 
of the land. It is not penai in its character. It permits a 
recovery only for the value of the fence, and should be 
liberally construed. The judgment is affirmed. All con- 
cur, except Ray, J., not sitting. 
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McMauan v. GEIGER, Appellant. 


1. Promissory Note. One who signsa note after it has been de- 
livered and after the consideration has passed between the original 
parties, incurs no liability thereon. 

Judgment, upon what Parties Binding. Parties to a judg- 

ment are not bound by it in a subsequent controversy between 

themselves, unless they were adversary parties in the original ac- 
tion. 

3. Promissory Note, with Several Signers: THEIR LIABILITY 
AMONG THEMSELVES. One who signs a note after others and without 
any knowledge or explanation as to the character in which they 
have signed, may assume that they are joint makers, and he will 
become liable either as surety or guarantor for all of them— but 
whether as surety or guarantor is not decided. As against him it 
cannot afterward be shown that one of the original signers was a 
surety, for the purpose of charging him as a co-surety. 


to 


Appeal from Greene Probate and Common Pleas Court.—Hon. 
T. H. B. Lawrence, Judge. 


REVERSED. 
C.W. Thrasher for appellant. 


1. One who becomes party to a note after it has once 
been delivered and the consideration has passed between 
the original parties, incurs no liability unless there is some 
new consideration and a re-delivery of the note.  Will- 
iams v. Williams, 67 Mo. 662; Pfeiffer v. Kingsland, 25 Mo. 
66; Green v. Shephird, 5 Allen 589; Mecorney v. Stanley, 8 
Cush. 85; Stone v. White, 8 Gray 589; Tenney v. Prince, 4 
Pick. 385; Parker v. Barker, 2 Met. 423; Parsons Mercan- 
tile Law, 66; 2 Am. Lead. Cas., 190. And the fact that 
he signs in the presence of the holder does not amount to 
re-delivery. Williams rv. Williams, 67 Mo. 662; McPherson 
v. Meek, 30 Mo. 347. If the defendant was not liable upon 
the note, how could he be a co-surety with plaintiff or lia- 
ble to contribution to him for payment of said note? 


2. The O’Day judgment is not a res adjudicata as to 
10—73 
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any matter between the parties to this suit, and does not 
in any way change the relations or liabilities between 
plaintiff and defendant. Miller v. Gillespie, 59 Mo. 220; 
Freeman on Judg., § 158; 5 Wait’s Action and Def., 188; 
Anthony v. Capel, 53 Miss. 350; Hughes v. Hardesty, 13 Bush 
364; s.c., 4 L. & E. R. 667. No question of co-suretyship 
or liability of defendant to plaintiff arose or was deter- 
mined in the suit of O’Day, and hence the judgment in 
that suit leaves the relations of the parties to this suit un- 
changed as to each other. Freeman on Judg., (2 Ed.) § 
227. This view of the subject works no hardship on the 
plaintiff, for he has paid no more than he would have been 
compelled to pay if defendant’s name had never been on 
the note, or if defendant had successfully defended the suit 
by O’Day. The failure of defendant to make a defense 
against the suit of O’Day did not in the least increase the 
rights of the plaintiff or the liabilities of the defendant. 
And while the judgment of O’Day against defendant might 
have made him liable to pay the same to O’ Day, it in no 
wise renders him liable to plaintiff as a co-surety on the 
note. That judgment could not of itself create a contract 
or liability between plaintiff and defendant which did not 
before exist. In that suit McMahan and Geiger were not 
opposing parties, and, therefore, the judgment can settle 
no rights, or in any way attfect the relations between them. 


J. C. Cravens for respondent. 


1. The defendant is estopped by the record from de- 
nying his liability as an original maker of the O’Day note. 
He was sued as such, and consented to judgment being 
entered thereon against him jointly with the other defend- 
ants. If he had not given such consent, or had appeared 
and resisted judgment on the ground that he was not liable 
at all, or only collaterally so, then the plaintiff, McMahan, 
would have had a good defense. But by the action of the 
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defendant, Geiger, the plaintiff, McMahan, was thrown off 
his guard and deprived of the only defense which he could 
have made to the note. So that he is not only estopped 
by the record, but in this latter view he is also estopped 
in pais. Bigelow Estop., (2 Ed.) pp. 3, 4, and note; Love 
v. Gibson, 2 Fla. 598 ; Wilson v. Boughton, 50 Mo. 17; Sprad- 
ling v. Conway, 51 Mo. 51. 

2. The joint liability of the defendant with plaintiff, 
as a maker of said note, was fully and conclusively deter- 
mined in the former suit, and the judgment therein is res 
adjudicata as to consideration moving the defendant to sign 
the same. Wood vr. Ensel, 63 Mo. 193; Minor v. Walter, 17 
Mass. 237; Crispen v. Hannavan, 50 Mo. 415; Willard v. 
Whitney, 49 Me. 235. 

3. The only question open for consideration in the 
trial court was: “ Who was the principal in said note— 
that is, who obtained the money?” It being clear that 
Creighton was the party, then the former judgment fixed 
the joint liability of all, and the consequent liability of 
the plaintiff and defendant in this case to contribute to each 
other, if loss occurred. 


Norton, J.—The facts in this case are as follows: That 
on the 23rd day of March, 1873, one Jno. O'Day loaned to 
one Creighton the sum of $500, for which Creighton, at 
the time, executed his note, together with the plaintiff, 
John T. McMahan; that the money for which the note was 
executed was given by O’Day to said Creighton on the de- 
livery to him of the note executed as above; that none of 
the money was received by said McMahan, and that the 
loan was made on the strength of McMahan’s name; that 
some two or more months after the execution and delivery 
of the note and after consideration for it had passed, said 
O’Day, the payee therein, requested defendant, Geiger, to 
sign the note, with which request he complied; that after 
default in the payment of said note, O'Day brought suit 
thereon in the probate and common pleas court of Greene 














148 SUPREME COURT OF MISSOURI, 


McManan v. Geiger. 


county against said Creighton, McMahan and Geiger, and 
that service of the writ and petition was duly had upon 
Creighton and McMahan, and that Geiger made the fol- 
lowing indorsement on the back of the writ intended for 
him, viz: ‘I hereby acknowledge service of the within 
writ, and waive the necessity of service by an officer, and 
consent that judgment be rendered against me and co- 
defendants on the same;” that judgment by default was 
rendered in said suit against all three of said defendants, 
for the sum of $540; that McMahan paid in 1876, in full 
satisfaction of said judgment, the sum of $678.60; that 
the note on which said judgment was rendered, is as fol- 
lows : 





Marcu 20th, 1873. 

Six months after date, for value received, we, or either 
of us, promise to pay John O'Day, or order, $500, with ten 
per cent interest per annum, from date. 

(Signed) J. H. Creieuton. 

Joun F. McMaunan. 
W. F. GEIGER. 


McMahan brings this suit against Geiger for contribu- 
tion, in which he asks judgment against him for one half 
the amount paid by him in satisfaction of said judgment. 
The trial court rendered judgment according to the prayer 
of the petition, from which defendant has appealed ; and 
the sole question presented is, whether on the above facts 
defendant can be made liable as the co-surety of plaintiff 
on said note. 

We think it clear, from all the authorities, that the 
act of Geiger in signing the note two months after its exe- 
cution and delivery, and two months after 
the consideration had passed between the 
original parties thereto, did not impose upon him or create 
any legul obligation either to O’Day, Creighton or McMa- 
han. 


1. PROMISSORY 
NuTE. 


Ilad these facts been set up in defense by Geiger in 
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the suit brought by O’Day on the note, no judgment could 
2. supement. upon have been rendered against him. He, how- 
WHATPARTIES . . 

BINDING ever, did not avail himself of this defense, 
but waived it, and consented to the rendition of judgment 
against him, and it is insisted that because of this action 
on his part he is precluded by the judgment from showing 
the actual relation he sustained to defendant. This position, 
we think, 1s not well taken. Mr. Freeman, in his work on 
judgments, (§ 25,) lays down the following rule, in speak- 
ing of the effect of a judgment, viz: “ Parties to a judg- 
ment are not bound by it, in a subsequent controversy 
between each other, unless they were adversary parties in 
the original action. If A recovers judgment against B 
and C, upon a contract, which judgment is paid by B, the 
liability of C to Bin a subsequent action for contribution is 
still an open question, because, as to it no issue was made 
or tried in the former suit. As between the several de- 
fendants therein a joint judgment establishes nothing but 
their joint liability to the plaintiff’ Which of the defend- 
ants should pay the entire debt, or what proportion each 
should pay in ease each is partly liable, is still unadjudi- 
cated; but a judgment against two joint debtors prevents 
either from denying the existence and obligation of the 
debt, though he may still prove by any competent evidence 
in his power that the whole burden of the obligation should 
be borne by the other.” 

Guided by this rule, we are at liberty to consider the 
facts attending the transaction, in order to ascertain the 
3. promissory true relation that defendant sustained to 
NOTE, WITH SEV- 


ERaL sigsexs: plaintiff, as an obligor on said note. That 
their liability € 


amongthemselves such relation is not that of co-surety, we 
think is clear, inasmuch as Geiger’s signature was not 
procured by the request of either Creighton or McMahan. 
When the note, two months after the consideration had 
passed, and after its execution and delivery by Creighton 
and McMahan, was presented by O'Day, the payee, to Gei- 
ger for his signature, without any explanation having been 
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made to him, that Creighton was the principal and Me- 
Mahan simply a security, Geiger had a right to rely on 
the legal principle that Creighton and McMahan were 
prima facie principals, and his signature thereto, under 
the circumstances, did not attach to him the liability of a 
co-surety to McMahan, but the liability either of a guaran- 
tor or of a surety to Creighton and McMahan as principals, 
and which of these relations it established, if either, it is 
not necessary for the purposes of this case to determine. 
Had the facts been explained to Geiger when the note was 
presented to him for his signature—that Creighton was 
principal and McMahan his surety, he might have de- 
clined to sign the note as security for Creighton, when, in 
the absence of such explanation, and relying upon the legal 
principle that both were prima facie principals, he was will- 
ing to become bound as the security for both. MceMahan’s 
liability for the payment of the whole debt, with the right 
to look only to Creighton for reimbursement, had fully 
attached and became complete twe months before Geiger 
signed the note, and without any reference thereto, and in 
paying off the judgment, McMahan did nothing more than 
he originally contracted to do. ‘To allow him, (as the 
judgment in this case does,) to cast off half the burden 
thus assumed on to Geiger, would be to grant him a right 
which did not exist at the time he incurred the obligation, 
and to impose on Geiger an obligation to McMahan which 
he never assumed. For the reason herein given, the judg- 
ment will be reversed, in which all concur. 
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BuLLEeNE v. Smita et al., Appellants. 


Attachment : WHAT CONSTITUTES A FRAUDULENT “DISPOSITION” OF PROP- 
ERTY. Section 398, Revised Statutes 1879, authorizes attachment to 
issue in the following, among other cases: (7) Where the defend- 
ant has fraudulently conveyed or assigned his property, so as to hin- 
der or delay his creditors. (8) Where the defendant has fraudu- 
lently concealed, removed or disposed of his property or effects, so 
as to hinder, etc. Held, that the word disposed, as here used, covers 
all such alienations of property as may be made in ways not other- 
wise pointed out in the statute; for example, pledges, gifts, pawns, 
bailments and other transfers and alienations which may be effected 
by mere delivery and without the use of any writing, assignment or 
conveyance. It does not include any species of conveyance. Hence, 
a charge that defendant has fraudulently disposed of his property, 
is not supported by proof that he has executed a fraudulent mort- 
gage. 


Appeal from Jasper Circuit Court.—Hon. Josep CRAvENS, 
Judge. 


REVERSED. 
C. A. Winslow for appellants. 


A fraudulent conveyance and a fraudulent disposition 
of property do not mean the same thing in the attachment 
law. How tar proof of the one would establish the other 
would depend entirely on circumstances outside of the 
conveyance. Fraudulent disposition is something akin to 
fraudulent concealment or removal, ani is placed in the 
same category. The statute has very carefully classified 
the grounds of attachment. There is no necessary rela- 
tion between a fraudulent conveyance and fraudulent dis- 
position, because the statute has made each the representa- 
tive of adistinct class of frauds. The object of the statute 
evidently was to reach all manner of frauds upon creditors, 
and, to accomplish this satisfactorily, resort was had to 
classification. The seventh and ninth clauses embrace 
fraudulent conveyance—a class of frauds well defined in 
the law. Beyond these, and not embraced within the legal 
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term, were other fraudulent dispositions of property by 
removal, concealment and the like, which fall within the 
eighth and tenth clauses. This case presents an instance 
of a fraudulent conveyance—made so by statute—within 
the seventh clause, which cannot be called a fraudulent 
disposition within the eighth; otherwise, the statutory 
classification is meaningless—mere distinction without a 
difference. Field v. Liverman, 17 Mo. 218; Powell v. 
Matthews, 10 Mo. 49. 


Smith § Krauthoff for respondents. 


Ray, J.—This was a suit by attachment in the circuit 
court of Jasper county, Missouri, instituted by the respond- 
ents against the appellants, and made returnable to the 
March term, 1876. The petition, which is in the ordinary 
form, was tiled October the 19th, 1875, and is based on five 
promissory notes dated October 14th, 1875, due one day 
after “ate, and aggregating $703.66. 

On October 20th, 1875, respondents, by their agent, R. 
E. Watson, filed an affidavit for an attachment against ap- 
pellant, Cyrus Smith, in said cause, which, after stating 
the amount of the demand in the usual form, proceeds as 
follows: “And the aflant further states, that he has good 
reason to believe and does believe that Cyrus Smith, 
one of the above named defendants, is about to remove 
his property and effects, and the property and effects of 
the firm of Smith & Romine, of which he is a member, out 
of the State of Missouri, with the intent to defraud, hin- 
der or delay his creditors, and the creditors of said firm, 
in the collection of their debts; that the said Cyrus Smith, 
one of said defendants, is about fraudulently to convey and 
assign his property, and the property of the firm of Smith 
& Romine, of which he is a member, so as to hinder and 
delay his creditors, and the creditors of said firm; that the 
said Cyrus Smith, one of said defendants, has fraudulently 
removed and disposed of, and is about to dispose of his 
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property, and that of the firm of Smith & Romine, of 
which he isa member, so as to hinder and delay his cred- 
itors, and the creditors of said firm.” 

On this affidavit a writ of attachment was issued, in 
the usual form, dated October 20th, 1875; which was, on 
the same day, levied on a saloon and fixtures in Carthage, 
Missouri, as the property of Smith & Romine, an inventory 
of which is returned with the writ. The writ was made re- 
turnable to the March term, 1876. At the return term the 
defendant Smith filed a plea in the nature of a plea in abate- 
ment, verified by affidavit, putting in issue the truth of 
the facts alleged in the athdavit on which the attachment 
was sued out. Atthe September term, 1877, of said court, 
the ‘ssues arising on said affidavit and plea in abatement 
coming on for trial before a jury, the plaintiffs, in order to 
sustain the issues on their side, first introduced a number 
of witnesses as to the conduct and transactions of de- 
fendants prior to the institution of this suit, (which had 
reference mainly, if not exclusively, to matters and things 
then wholly past and terminated.) and then offered and 
read in evidence to the jury the following chattel mort- 
gage: 

Know all men by these presents, that we, Smith & Ro- 
mine, both of the county of Jasper in the State of Mis- 
souri, for and in consideration of the sum of $1,200 in hand 
paid by H. 8. Lamb, of the county ot Jasper in the State 
of Missouri, have this day sold to the said H. 8. Lamb the 
following described personal property, to-wit: All the 
stock now on hand, the fixtures and entire paraphernalia now 
situate in the saloon in the city of Carthage, Jasper county, 
Missouri, and more particularly known as the “Carthage 
Exchange.” To have and to hold the property herein 
conveyed forever, upon the express condition, to-wit: 
That whereas, the said Smith & Romine, as a firm, did, on 
the 16th day of October, 1875, make, execute and deliver 
to the said H. 8S. Lamb their certain promissory note in 
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their firm name, which said note is in words and figures 
following, to-wit: 
CarRTHAGE, Mo., October 16th, 1875. 

Twelve months after date, we promise. for, value re- 
ceived, to pay to the order of H. S. Lamb the sum of 
$1,200, with interest from date at the rate of ten per cent 
per annum. 

(Signed) Smita & Rone. 


Now, if the said Smith & Romine shall pay the said 
note with all interest thereon when the same shall become 
due and payable, and keep the possession of said stock and 
fixtures or their equal in value, and not allow the same to 
diminish in value, but at all times keep the same to the 
present standard, and not dispose of the same except across 
the counter in the usual trade, and keep and perform all 
the conditions of this mortgage, and surrender the posses- 
sion of the same upon the breaking of any of the condi- 
tions of this mortgage, when the said Lamb shall so 
determine, then the said mortgage to be void, otherwise to 
remain in full force and virtue in law. 

Witness our hands and seals this 16th day of October, 
1875. 

Smitu & Rone. [SEAL.] 


This mortgage bore date and was duly acknowledged 
on the 16th day of October, 1875, and was duly recorded 
in the proper office on the 18th day of October, 1875. As 
the decision of this case turns upon the character and effect 
of the mortgage in question, and upon its admissibility in 
evidence under the issues made by the affidavit and plea in 
abatement, together with the instructions and rulings of the 
court touching the same during and after the trial and issues 
before the jury, it is deemed unnecessary to give any of 
the evidence offered on the trial except the said mortgage 
as above set out. At the close of the testimony the court 
gave the following instructions at the instance of the 
plaintiffs: “If the jury believe from the evidence that 
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the defendant Smith, on the 20th day of October, 1875, was 
about fraudulently to convey and assign his property and 
the property of the firm of Smith & Romine, so as to hin- 
der and delay his creditors, or the creditors of said firm ; 
or if the jury believe that defendant Smith fraudulently 
disposed of, or was about to dispose of his property or the 
property of the firm of Smith & Romine, of which Smith 
was a member, so as to hinder and delay his or their cred- 
itors, they will find the issues for the plaintiffs. If you 
find that the defendant was broken, involved in debt, in- 
solvent or unable to pay his debts at the time he executed 
the chattel mortgage read in evidence, and that the con- 
sideration for the mortgage was that the mortgagee, II. 8. 
Lamb, should confer pecuniary benefit on defendant by 
loaning him money to use beyond the reach of his credit- 
ors, and that such were the object and purpose of the de- 
fendant in making the mortgage, such transaction would 
be a fraud upon his creditors.” To which the defendants 
excepted. 

The defendants then asked the court’to give the fol- 
lowing instructions: “ The court instructs the jury that al- 
though they may believe that the chattel mortgage executed 
by Smith for the firm of Smith & Romine to H. 8. Lamb, 
had the effect to hinder and delay the creditors of Smith 
and of said firm, yet, unless they further believe that said 
Smith executed said mortgage with a purpose and intent 
to defraud, hinder or delay his creditors, or the creditors 
of said firm, they should find for the defendant. The 
burden of proof in this case is on the plaintiffs, and unless 
the jury believe from the evidence that the plaintiffs have 
shown by the greater weight of testimony, that defendant 
Smith was at the time of issuing the attachment about to 
remove his property and effects out of the State of Mis- 
souri with the intent to defraud, hinder and delay his cred- 
itors, or that at said time defendant Smith was about 
fraudulently to convey and assign his property so as to hin- 
der and delay his creditors, they should find for the de- 
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fendant. The court instructs the jury that unless they 
believe from the evidence that ov the 20th day of October, 
1875, when the attachment was issued, the defendant Smith 
was about fraudulently to convey and assign his property, 
or the property of Smith & Romine, with intent to hinder 
or delay his creditors, or the creditors of said firm; or that 
the defendant Smith, on the 20th day of October, 1875, 
had fraudulently disposed of his property, or the property 
of said Smith & Romine, with intent to hinder and delay 
his creditors, or the creditors of Smith & Romine, they 
will find for defendant Smith.” Which instructions the 
court refused and the defendants excepted. 

Whereupon the jury, after argument of counsel, retired 
to consider of their verdict, and failing to agree that even- 
ing, were discharged until next morning, when they again 
retired under the directions of the court. Whereupon, 
and after the jury had retired to consider of their verdict, 
the court had the sheriff to bring the jury into court, and 
the court of its own motion gave the tollowing instruction, 
in the presence of the attorneys for both sides, to-wit: 
“The court instructs the jury that the chattel mortgage 
executed by defendant Smith to Lamb for the firm of Smith 
& Romine was fraudulent and void in law as to any ered- 
itors of said firm, and the property so mortgaged was sub- 
ject to attachment for the debts of said firm existing at 
the time of the execution of the same.” To which action 
of the court in recalling the jury without any member of 
said jury having so requested, and to the giving of said 
instruction, defendant Cyrus Smith, by attorney, then and 
there excepted. 

Whereupon the jury returned the following verdict. 
“ We, the jury, find the issues for the plaintiffs.” 

W. L. Rerp, Foreman. 

Whereupon the court rendered the following judg- 
ment thereon: “It is, therefore considered and adjudged 
by the court that the attachment in this cause be sustained, 
and that plaintiffs recover of defendants their costs ex- 
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pended in this trial and have thereof execution,” ete. 
Thereupon, and within four days thereafter, the defendant 
Smith filed his motion to set aside the verdict of the jury 
and the judgment of the court thereon, and for a new trial 
of said issues; because the court erred in giving improper 
instructions asked by the plaintiffs, and in refusing proper 
‘instructions asked by defendant, and because the court 
erred in admitting improper evidence offered by the plaint- 
iffs, and in refusing proper evidence offered by defendant, 
and because the court erred in recalling the jury on its own 
motion and giving them an additional and improper in- 
struction in the presence of the attorneys for both parties 
and without any request from said jury for further instruc- 
tions in the premises. Which motion was, by the court, 
overruled, and the defendant Smith excepted. The de- 
fendant also, on same day, filed a motion in arrest, which 
was also overruled by the court, and the defendant excepted. 
Thereupon on the same day, said cause coming on for trial, 
and the defendants failing to appear and plead, answer or 
demur to the plaintiffs’ petition in the cause, the same is 
taken as confessed, and the court found the issues for the 
plaintiffs, and that defendants were indebted to plaintiffs 
in the sum of $834, and thereupon the court rendered a 
final judgment that plaintiffs have and recover of defend- 
ants said sum of $834, with costs of suit, and further or- 
dered and adjudged that the attached property be sold to 
satisty said judgment, or so much thereof as may be nec- 
essary; and if the same be not sutlicient, the remainder to 
be levied of any other property of defendants. And after- 
ward at the same term said defendant Smith filed his bill of 
exceptions, atlidavit and bond, and brings the cause by ap- 
peal to this court. 

This record shows that the affidavit on whicli this at- 
tachment was sued out, contains three branches: Ist, That 
the defendant Smith, at the date thereof, was about to re- 
move lis property and effects * * out of the State 
with intent to defraud, hinder or delay his creditors, ete. 




















158 SUPREME COURT OF MISSOURI, 








Bullene v. Smith. 








2nd, That said Smith was about fraudulently to convey 





and assign his property and effects * * so as to 
hinder and delay his creditors, ete. 83rd, That said Smith 

* * has fraudulently removed and disposed of 
and is about to dispose of his property - * so as 


to hinder and delay his creditors, ete. 

In the statement and brief of couusel for respondent 
it is not claimed that any evidence was offered on the trial 
of said issues that defendant was about to remove his prop- 
erty out of the State, as charged in the first branch of the 
attidavit; nor is it pretended that he was then about to 
convey or assign his property and effects, as charged in the 
second branch of the affidavit; but it is insisted that he 
had, in point of fact, fraudulently disposed of his property 
and effects so as to hinder and delay his creditors; and 
that said mortgage is a disposal of property within the 
meaning of the third branch of said affidavit; and that the 
same is admissible in evidence under the issues arising on 
that branch of the affidavit. Said counsel also contends 
that “the action of the court in recalling the jury and in- 
structing them that the mortgage was fraudulent on its 
face disposes of the necessity of considering the correct- 
ness of its other rulings, to which exceptions were taken. 
For if said mortgage is fraudulent and void in law, the 
plaintiffs’ attachment was sustained, and they were entitled 
to a verdict accordingly.” 

On the contrary, the appellant insists that the mort- 
gage in question is a “ conveyance of property within the 
meaning of the 7th subdivision of section 398 of the at- 
tachment law, and that if fraudulent, it is thereby made a 
separate, distinct and independent cause of attachment 
within the meaning of said 7th subdivision; and that it is 
not a disposition of property within the purview of the 8th 
subdivision of said section, or admissible in evidence under 
issues arising on thatsubdivision. The appellant further in- 
sists that the court, by its instructions and rulings touching 
said mortgage, presented and submitted to the jury for trial 
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other and different issues than those made by the affidavit 
and plea in abatement, and thereby committed error.” 

A brief reference to some of the provisions of our at- 
tachment law may throw some light on the nature and 
character of the issues thus made by the affidavit and plea 
in abatement, and conduce to show the proper practice and 
rules to be observed in the conduct of the trial of said 
issues; and thus indicate how far and to what extent such 
issues and trials are assimilated to the more formal issues 
and trials of the main cause set out and contained in the 
petition and answer. In ordinary cases no rule of law or 
practice is better settled than that which requires the 
plaintiff to set out in his petition the facts constituting the 
vause of his action. This rule is not more firmly estab- 
lished than that other rule which disables him at the trial 
from proving and recovering upon another and distinet 
cause of action not embraced in his petition. The justice 
and propriety of these rules are not questioned, when ap- 
plied to the pleadings, practice and issues in ordinary suits 
conducted by the ordinary forms and process of law. Can 
there be any just reason why they should not and do not 
obtain with equal, if not greater, foree when resort is had 
to the harsh and extraordinary process of attachment, by 
which the defendant’s property is liable to be seized and 
taken from him, in advance of the establishment of the 
justice of the claim on which he is sued? 

The law, in its wisdom, has provided the means, as far 
as possible, for the prevention and suppression of all fraud- 
ulent practices and contrivances by which the dishonest 
seek to avoid their just debts, or to withdraw their property 
and means from the honest claims of creditors. But at the 
same time it has wisely imposed such limitations and re- 
strictions upon the use of those means as may protect the 
debtor from unjust and arbitrary seizures of his property, 
and at the same time notify him with reasonable certainty 
of what he is charged; and what particular fact or facts 
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confer upon his creditor the right to call for and demand 
this extreme and severe remedy. 

Out attachment law has pointed out, with great clear- 
ness, in what cases this process may be resorted to by the 
creditor; and in order that he might know when and under 
what circumstances he might call for the strong arm of the 
law, it has specified what fact, conduct or transaction con- 
nected with or on the part of his debtor subjects him to 
be thus sued. The various causes which entitle him to sue 
by attachment are set forth in the several subdivisions of 
section 898; and the existence of any one or more of them 
may be made the basis of an affidavit which authorizes the 
writ. This affidavit and the cause or causes therein stated 
constitute and limit his right to the process. It takes the 
place and performs the oftice of a petition, and its differ- 
ent branches in some sense may be likened to different 
counts setting up and limiting different and distinct causes 
for the attachment. The plea in abatement is the defend- 
ant’s answer. Upon the issues thus formed, the plaintiff is 
held to the proof of the existence of the facts alleged by 
him as the ground of the attachment. In this there is no 
hardship. He has deliberately chosen the grounds of his 
attachment, and must abide the result of the issues thus 
tendered. On these issues thus formed by the affidavit and 
plea in abatement the pleadings are more simple, it is true, 
but the same rules of fairness and justice govern to this 
extent at least as obtain on the trial of the more formal issues 
arising on the petition and answer in the main cause, in 
aid of which these subordinate pleadings and issues are 
allowed. The legislature, by the specifications and classi- 
fications contained in the various subdivisions of section 
348, has, we think, made the several subdivisions and the 
cause or cuuses therein contained separate, distinct and in- 
dependent causes of attachment; no two of which cover 
in legal contemplation the same subject matter, fact, con- 
duct or transaction. If this be so, the mortgage, being a 
conveyance of property within the meaning of the 7th 
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subdivision, is not a disposition of property within the pur- 
view of the 8th subdivision or admissible in evidence under 
issues arising on the latter subdivision. 

But it is insisted that the word disposed, as used in the 
latter subdivision, is a generic term, broad and comprehen- 





sive enough to embrace any and all alienations of property 
of whatever description and by whatever mode or manner 
the same may or can be transferred,-whether by writing or 
otherwise. Is this position tenable? We think not. If 
tenable, what is the use of specifying, defining or pointing 
out the other modes of transfer and alienation contained in 
this statute? Why multiply distinctions without a differ- 
ence? Istheterm * disposed,” as here used, broad and wide 
enough to cover and embrace this mortgage? Or is it just 
broad and wide enough to cover and embrace,any and all 
dispositions of property not otherwise provided for by other 
specific subdivisions applicable to particular modes of trans- 
fer and alienation as set outin this statute? The word “ dis- 
posed,” as used in this subdivision of the statute was, we 
think, intended to cover and does cover all such alienations 
of property as may be made in ways not otherwise pointed 
out in the statute; for example, such as pledges, gifts, 
pawns, bailments and other transfers and alienations as 
may be effected by mere delivery, and without the use of 
any writing, assignment orconveyanece. Any and all these 
transfers and alienations of property thus made, if done 
to hinder or delay creditors, are fraudulent and void within 
the meaning of the term “ disposed,” as used in this sub- 
division. Pledges, pawns and bailments of personal prop- 
erty for some debt or engagement are of common and 
frequent occurrence, and usually effected by mere delivery. 
They may be and usually are honest transactions, but fraud 
has often resorted to this mode of covering up its property 
from creditors; and when thus attempted, it is a fraudu- 
lent disposition of property within the meaning and im- 
port of the term as used in this 8th subdivision. 


In the case of Field v. Liverman, 17 Mo. 218, this court 
11l—73 
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uses this language: “It is a fraudulent disposition of 
property, within the meaning of the attachment law, for a 
person to confess a judgment, with intent to hinder and 
delay his creditors by having his property held up under 
an execution issued upon the judgment. Where the 
plaintiff in an execution directs a sheriff to suspend a levy 
until further orders, and keeps it suspended until crowded 
by younger executions. or attachments, his execution will 
be held constructively fraudulent as against such subse- 
quent executions or attachments.” This illustrates one of 
the instances in which property was disposed of in the 
sense of the attachment law. But we think it is hardly 
necessary to extend this argument to show that the word 
“ disposed,” as here used, may have ample scope and effect 
without trenching on other terms used in other subdivisions 
of this act. 

If we are correct in this view of the attachment law, 
it follows that the court, by its instructions and rulings 
touching said mortgage, presented and subntitted to the jury 
for trial, an issue other and different from that made by 
the affidavit and pleain abatement. That this was error, is 
fully settled by numerous decisions of this court heretofore 
made involving kindred questions of pleading and practice. 
Waldhier v. Hannibal § St. Joseph R. R. Co., 71 Mo. 514; 
Price v. St. Louis, Kansas City & Northern Ry. Co., 72 Mo, 
414; Edens v. Hannibal § St. Joseph R. R. Co., 72 Mo. 212; 
Buffington v. Atlantic § Pacific R. R. Co., 64 Mo. 246. As 
this disposes of the case, we deem it unnecessary to con- 
sider other minor objections suggested in the appellant’s 
brief. For the reasons above, the judgment is reversed 
and the cause remanded. All concur. 
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ConEN et al., Appellants, v. ATKINS. 


1. Administration: FINAL JUDGMENT: APPEAL. The mere investi- 
gation and computation of the amount due upon a claim presented 
against an estate, is nota final judgment, from which an appeal 
may be taken. There is no judgment until an order is entered al- 
lowing such amount as a claim against the estate and classifying the 
same. ° 

2. Proceedings against Estate of Deceased Curator for an Ac- 
counting. In 1876 there was no statute authorizing proceedings 
to be taken in the probate court against the legal representatives of 
a deceased curator for the purpose of ascertaining the amount of the 
ward’s assets in the hands of the curator at the time of his death. 
Prior to the Revision of 1855, and to a limited extent, since the Re- 
vision of 1879, (2 2614,) such proceedings have been authorized. 

3. ———: CURATOR’s BOND. The only remedy of the ward in such case 
was an action on the curator’s bond. 





4. : : STATUTE OF LIMITATIONS. It seems that if a claim 
could be allowed in favor of a ward against the estate of his deceased 
curator for moneys received by the curator in his oflicial capacity, 
as a mere ordinary claim is ailowed for a liability incurred as an in- 
dividual, the statute of limitations would begin to run in favor of 
the curator, in respect to so much of the claim as accrued prior to 
the ward’s majority, from that date. But the rule might be other- 
wise if the action were upon the bond of the curator. 


Appeal from Wayne Cireuit Court—Hon. R. P. Owen, 
Judge. 


AFFIRMED. 


In 1855 James Atkins became guardian of the person 
and estate of Emma C. Wight, a minor; and in 1873 died 
without having made final settlement, and leaving his wife, 
Augusta Atkins, executrix of his will. On the 20th day 

June, 1869, Miss Wight became of age, and in 1874 
married Philip Cohen; and in 1876 she and her husband 
instituted this proceeding against the executrix in the 
county court of Wayne county, sitting in probate, to pro- 
cure a settlement of the accounts of James Atkins, as 
guardian. For this purpose they presented an account for 
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allowance against his estate. This account was not sworn 
to and embraced items alleged to have accrued prior to 
June 20th, 1869, and also an item accrued after that date, 
for.rent of a farm belonging to Mrs. Cohen and occupied 
by the testator. At the August term, 1876, the county 
court examined this account and found that there was due 
from the estate of the guardian the sunt of $5,636.68, but 
because the claim was not supported by affidavit, did not 
at that term allow or classify it. At the February term, 
1877, the requisite affidavit was filed, and the allowance 
and classification was then made. The executrix there- 
upon, at the same term, appealed to the circuit court. 
Upon atrial there the court excluded all the evidence of- 
fered in support of the plaintiffs’ claim, so far as the same 
appeared in the account as having existed prior to June 
20th, 1869, on the ground that it was barred by the statute 
of limitations, and likewise excluded all the evidence 
offéred in support of the rest of the claim on the ground 
that it was a general indebtedness and could not be sued 
for in the same action with demands arising out of the 
fiduciary relations between the guardian and his ward. 


Thos. Holladay and Wm. N. Nalle for appellants. 


1. The trial court erred in not dismissing the respond- 
ent’s appeal. The judgment of the county court of Au- 
gust, 1876, was, for the matter then determined, final. It 
being to all intents and purposes a final settlement with 
the representative of the deceased guardiau. Wag. Stat., 

'$ 47, p. 77; Gen. St. 1865, § 68, p. 487; State v. Grace, 26 
Mo. 87; Dillon v. Bates, 39 Mo. 293. 

2. The trial court erred in its rulings, which coerced 
the non-suit. (a) As against guardians the statute of lim- 
itutions does not begin to run in their favor till after notice 
and final settlement. 1 Wag. Stat., §$ 48, 49, 50, p. 681; 
Gen. St. 1865, §§ 48, 49, 50, p. 471; Wiggins v. Lovering, 9 
Mo. 262; Bryan v. Mundy, 17 Mo. 556; Clark v. Collins, 31 
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Mo. 260; Oldham. v. Trimble, 15 Mo. 225; State v. Roland, 
23°Mo. 95. (6) The demand was an account current. The 
trial court split up the account to support its rulings. It 
ought not to have done so. Penn v. Watson, 20 Mo. 13; 
Ring Uv. Jamison, 2 Mo. App. 584. (c) Can it be that wards 
may lose their estates as in this case? This court says, in 
Stong v. Wilkson, 14 Mo. 122, “ Infant heirs, as against ad- 
ministrators, curators and guardians, invoke not merely 
the most rigid and exact justice, but the most patient in- 
vestigation of all the courts.” (d) The demand of Mrs. 
Cohen being based upon an account current, it is impossi- 
ble to see how she could be prevented from recovering 
because some of the items had heir origin in fiduciary 
relations between herself and guardian. 


J.W. Emerson for respondent. 


1. Plaintiffs sought to unite in the same claim and 
vase, the claim against Atkins as guardian and curator, 
and also the claim for rent of farm after he had ceased to 
be guardian. What he and his securities owed as guard- 
ian and curator was one thing, and what he might owe 
personally as rent of farm, long after he was guardian and 
curator, was quite another thing, and could not be united 
in same action; hence the court rightly excluded evidence 
as to the latter. 

2. That part of plaintiffs’ claim which accrued prior 
to Mrs. Cohen’s majority is barred by the statute of limita- 
tions. 

_ 38. There was no final judgment in the county court 
until the February term, 1877. The appeal was, therefore, 
taken in time. 


I. 


SuERwoop, C. J.—The appeal was taken in time, being 
taken at the term at which the judgment was really ren- 


dered and the claim aliowed against the estate. The pro- 
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ceedings first had in the county court only resulted in a 
computation being made as to the amount due from the 
curator to‘ his ward. Considered as a cluim against the 
curator’s estate, that claim could not be regarded as com- 
plete; could not, under the statute, be allowed and classified 
against the estate until the proper affidavit was made, 
which was not made till the second term after the com- 
putation was had by the court as to what was the amount 
with which the estate should be charged. When that afti- 
davit was filed, then the claim was classified and allowed ; 
thus became a judgment, and then, and not before, was the 
appeal taken, nor could it have ‘been taken prior to that 


time. 


IT. 


Under the law as it existed prior to the revision of 
1855, it was competent for the county court, upon the death 
of a curator, to summon the legal representative of the de- 
ceased curator, anu ascertain the amount of the ward’s 
assets in the hands of the curator, at the time of his death, 
section 11, page 211, Session Acts 1851, authorizing the 
county court to ascertain such amount “in any practicable 
way,” ete. And so it was ruled in State v. Grace, 26 Mo. 
87; and further, that the settlement thus made with the 
legal representative of .the deceased curator could be made 
the basis of a suit on the bond of the curator, and was 
prima facie evidence of the liability of his sureties on such 
bond. But that useful statute passed out of existence with 
the revision of 1855, and has never been re-enacted, except 
to a certain extent by section 2614, R.S. 1879. So that the 
proceeding in the county court in the present case, whereby 
the executrix was summoned and a settlement endeavored 
to be made with her as such executrix, did not possess the 
sanction of statutory authority, and, therefore, must be 
regarded as coram non judice. 


_ OL 


If that proceeding is to be thus regarded, and it was, 





~ 
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as seems to he evident from the record, made the basis for 
the claim thereupon presented by the plaintiffs for allow- 
ance, such allowance would manifestly possess no greater 
legal validity than the proceeding whereon it was bottomed. 
When the curator took possession of his ward’s estate and 
gave bond as required by law, that bond thereupon con- 
stituted the basis and measure of his legal liability. The 
remedy of his ward was thenceforward, two-fold: Ist, 
By putting the machinery of the county court in motion to 
compel her curator to make annual settlement, and then a 
final settlement. Gen. St., $§ 42, 48, 50, pp. 471, et seqs. 
2nd, An action on the bond for any breach of the condi- 
tions thereof. But any proceeding had against the curator 
could only have been had against him in his official, and 
not in his individual capacity. For illustration, he could 
not have been sued as an individual for conversion of 
the property of his ward, nor for money had and received 
belonging to his ward. The only method of redress would 
have been those already pointed out. If he could not, 
while in full life, have been sued as an individual of and 
concerning avything touching his curatorship, nor pro- 
ceeded against in the county court, except in his official 
apacity, with the view of compelling settlement, most as- 
suredly the remedies against him in that regard would not 
be enlarged as a consequence of his déath, unless special 
statutery provision to that effect existed. If the foregoing 
positions be correct, then it results that any liability in- 
curred by the curator during his life, could not be enforced 
after his death by having a claim allowed in the ordinary 
way against his estate, but only by a suit on his bond. 
IV. 

And even if a claim could be allowed against the es- 
tate of the curator, as a mere ordinary claim is allowed, 
for a liability incurred as a mere individual, it is clear that, 
as ruled by the circuit court, the statute commenced to run 
as to that portion of the indebtedness which accrued prior 
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to June 20th, 1869, when the ward attained her majority, 
and from that date. If, however, a suit had been brought 
on the bond for all the breaches thereof, down to the time 
of the curator’s death, as was perhaps the proper course, 
inasmuch as no final settlement had been made of the 
ward’s estate, it may be a different ruling in such case 
ought to prevail as to the matter of the statute of limita- 
tions, a point which it is not now necessary to rule. For 
the reasons aforesaid, the judgment will be affirmed. All 
concur. 


Jounson v. Dovetass, Appellant. 


1. Landlord and Tenant: Norice: computation or TIME. Section 
3076, Revised Statutes 1879, requires the landlord to give the tenant 
ten days’ notice before instituting the proceedings for possession 
therein authorized. Held, that a notice given on the 18th will not 
support an action commenced under this statute on the 28th day of 
the same month. 

2 : TENDER OF RENT. Tender of all rent due and payment of 
costs will entitle a tenant to judgment in an action brought against 
him by his landlord for possession under section 2098, Revised Stat- 
utes 1879. 

: ESTOPPEL. A landlord was entitled by the terme of his lease 

to exact a forfeiture in case of default in payment of the rent for 

thirty days. When the rent became due the landlord demanded 
payment and the tenant said he would credit the amount on a note 
he held against the landlord, to which the landlord made no reply. 

Held, that under these circumstances he could not, after a lapse of 

thirty days, insist upon a forfeiture. If he did not intend toagree 

to the tenant’s proposition, it was his duty to say so at the time. 








Appeal from Pike Circuit Court——Hon. G. Porter, Judge. 


REVERSED. 
Ed. T. Smith and I. C. Dempsey for appellant. 


Enoch Pepper for respondent. 
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Henry, J.—This is an actiow of forcible detainer to 
recover possession of a house in Clarksville, and damages for 
detention. 

Plaintiff leased the premises to defendant for one year 
from the 18th day of April, 1877, at $300 per annum, pay- 
able quarterly, with a stipulation in the lease, that if de- 
fendant made default in payment of any installment of 
rents for thirty days after it became due, he should quit and 
surrender to plaintiff peaceable possession of the premises, 
and it was further agreed that defendant should not, with- 
out the written consent ‘of plaintiff, sub-let the premises 
or any portion thereof. Plaintiff alleged that default was 
made in payment of the first quarter’s rent, and Tucker & 
Tripp, who occupied a portion of the house under plaintiff 
when the lease was executed, continued in possession thereof 
after the defendant entered under the lease, with the ver- 
bal consent of plaintiff, as defendant’s evidence tended 
to establish, but without such or any consent as the evi- 
dence for plaintiff tended to prove. 

On the 18th day of August, 1877, plaintiff served a 
written notice on defendant to quit possession on the 28th 
day of August, alleging, as a ground for the demand, that 
defendant had sub-let the premises. On the 28th day of 
August, 1877, he served another notice on defendant to 
quit the premises, and on the same day instituted this suit 
before a justice of the peace. In his statement filed with 
the justice he claimed $216.65 damages. 

A trial before the justice resulted in a judgment for 
plaintiff, from which defendant appealed to the circuit 
court, where, on a trial, there was a verdict for plaintiff for 
$230.68 damages, and a finding of the monthly rents to be 
25. There was a judgment accordingly and for posses- 


fo 


sion, from which defendant has appealed. 

On the trial the lease, as alleged by plaintiff, was 
proved; also that he demanded the rents for the first quar- 
ter when it became due, and that defendant then said he 
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would credit a note he held against plaintiff with the 
amount of rent due, to which plaintiff made no reply. 
After the commencement of the suit, and before a trial in 
the justice’s court, defendant paid all costs which had then 
accrued in the cause, and tendered to plaintiff all rent due, 
which he refused to accept. 

The statement filed before the justice contained two 
counts, one upon the failure to pay rent, and the other 
upon the alleged sub-letting. The first count is based upon 
section 3098, Revised Statutes 1879, (section 33, Wagner's 
Statutes, page 882,) which provides that whenever any rent 
has become due, and payment has been demanded, and not 
made, the landlord may sue in a justice’s court for posses- 
sion of the premises ; and the second upon section 3076, 
Revised Statutes 1879, which gives the action to any land- 
lord whose tenant shall assign his term or interest, or any 
part thereof. 

No demand or notice is necessary under section 3098, 
while ten days notice to quit possession is necessary in pro- 
| tawprorp any ceeding under section 3076. The suit for 
lemvutation of Possession on account of the sub-letting, is 
—— not maintainable, because the required notice 
was not given. It was served on the 18th, and the suit 
was commenced on the 28th day of August. “ The time 
within which an act is to be done, shall be computed by 
excluding the first and including the last day.” Wag. 
Stat., p. 888, § 6. 

The tender made, if made, was sufficient to defeat the 
) -tenderor @ction for non-payment of rent. R. 8. 1879, 
rent. § 8100. 

The fourth instruction asked by defendant should have 
been given, to the effect that if, when plaintiff demanded 
3. : estoppel. the rent, defendant said he would credit it on 
a note he held against plaintiff, plaintiff made no objection, 
and did not at any time thereafter claim a forfeiture, or 
demand possession, because of a failure to pay rent, he 
should be deemed to have waived the forfeiture. The ne- 
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cessity for giving this was not obviated by the third in. 
struction given for plaintiff to the effect that the offer by de- 
fendant was no offer to pay rent, unless agreed to by 
plaintiff. The instruction refused asked more, and defend- 
ant was eutitled to it. Plaintiff’s conduct must be con- 
strued either as an acquiescence in defendant’s offer, or a 
waiver of his demand for rent. It would certainly be in- 
equitable to permit him by his silence then, and his sub- 
sequent couduct to create the impression on defendant’s 
mind that he consented to the credit of the rent on the 
note, and then exact a forfeiture of the lease for a refusal 
to pay the rent. If he did not intend to agree to the prop- 
osition, it was his duty to say so. He had the right to re- 
fuse it because his note was not due, but he had no right 
to induce defendant by his conduct to think that he agreed 
to the proposition, and then exact a forfeiture because he 
did not agree to it in express terms. 

The lease commenced April 18th, 1877, and defendant 
quit possession of the premises on the 12th day of January, 
1878, having occupied them eight months, twenty-five days. 
Plaintiff claimed $216.65 damages, and was allowed by the 
verdict and judgment $230.68. How the jury arrived at 
this result is not perceived. It was more damage than the 
plaintiff claimed or proved, and more rent than was due 
by the stipuiations of the lease or the monthly values of 
the rent as found by the jury. 

The judgment is reversed and the cause remanded. 
All coneur. 
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BrinkMAN v. Hunter, et al., Appellants. 


1. Pleading: ONE CAUSE OF ACTION STATED IN TWO COUNTS: ELECTION. 

Plaintiffs sued upon a written promise to pay a draft. Their peti- 

* tion was in two counts. In the first the writing was declared on as 

an acceptance of the draft. In the second they sued for a breach of 

the promise to accept. The trial court refused to compel them to 
elect on which count they would proceed. Held, no error. 


2. Over-draft: WHAT IS NOT A PARTIAL ACCEPTANCE, WHAT IS. A 
promise in writing to pay a draft to be drawn for a sum named, is 
an authority to draw for that sum and no more. If the draft be 
drawn for more, the promisor will not be bound to pay any part of 
it. The rule is otherwise in the case of a draft in existence at the 
time the promise is made. In such case the promise will be treated 
as a partial acceptance, and the promisor will be bound to that ex- 
tent. 

3. Promise to Accept. Section 537, Revised Statutes 1879, does not 

affect the rights of parties to a written promise to accept a draft. It 

is confined in its operation to verbal promises. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. 


REVERSED. | 
F, M. Black for appellants. 


1. Plaintiffs should have been compelled to elect upon 
which count they would proceed to trial.. Clements v. Yeates, 
69 Mo. 625; Ahern v. Collins, 39 Mo. 145; Ford v. Maitice, 
14 How. Pr. 91; Sturges v. Burton, 8 Ohio St. 215; Nash 
v. McCauley, 9 Abb. Pr. 159; Ferguson v. Gilbert, 16 Ohio 
St. 88, 91. 

2. If the telegram be treated as a promise in writing 
so as to come within the statute, (R. S. 1879, § 535,) still 
it cannot be deemed an acceptance of the draft, because 
the draft was for $680.92, another and different amount 
from that specified in the telegram. To be such an ac- 
ceptance the promise to accept must describe the bill in 
terms not to be mistaken and the bill must correspond 
therewith. 1 Parsons on Notes and Bills, p. 298. Some 
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authorities hold that if the bills are definitely described in 
the promise to pay, such promise is to be taken as a virtual 
acceptance, but if not so definitely described and the bills 
still be within the authority of the promise, an action may 
be maintained for breach of promise to accept, while others 
hold that so long as the bills are within the bounds of the 
promise, they may be treated as accepted bills. 1 Parsons 
on Notes and Bills, 296, 297, 298; 1 Dan. on Neg. Inst., 
$$ 560, 561, and authorities there cited. But in either 
ease the correspondence of the bills with the promise 
must be proved. In this case the promise was: “ Will 
pay Clark & Goldsby’s draft for $608,92.” The draft drawn 
was for $680.92, and the whole of this demanded, nothing 
less. No draft for $608.92 has ever been drawn or pre- 
sented to defendants. How can there be a breach of 
promise? The promise itself implies that Clark & Goldsby 
shall make a draft, and this draft is to be for a defined 
amount. Until these precedent conditions are complied 
with, there can be no breach of the promise. 

3. The telegram was specific and definite, and.if the 
draft had corresponded therewith, would have been deemed 
an acceptance by force of the statute. It not being an ac- 
ceptance for want of compliance with the telegram, how 
can it be held to be a promise to pay another and a differ- 
ent draft? It must be an acceptance, or, as to the draft 
in question, amount to nothing. 


Lathrop & Smith for respondents. 


1. The court did not err in refusing to require plaint- 
iffs to elect. Bliss Code Plead., § 120; Cary v. R. R. Co., 
60 Mo. 209. 

2. The recovery was had upon the second count in 
the petition which was for damages for breach of promise 
to accept the bill drawn. 1 Wag. Stat., p. 215, § 5. Au- 
thorities upon the point that in order to constitute an ac- 
ceptance the bill drawn must conform in all particulars to 
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the prior promise are inapplicable. In actions for damages 
for breach of promise to accept, “ the evidence may be of 
amore general character, and the authority to draw may 
be collected from circumstances and extended to all bills 
coming fairly within the scope of the promise.” Edwards 
on Bills, 413; 1 Parsons on Notes and Bills, 298 ; Story on 
Bills, § 462; Boyce v. Edwards, 4 Peters 111, 122; Lons- 
dale v. Lafayette Bank, 18 Ohio 126; Valle v. Cerre, 36 Mo. 
575, 590; (1) The telegram of defendants was a sufficient 
promise in writing to satisfy the statute. 14 Am. Law 
Reg. (N. 8.) 401; Molson’s Rank v. Howard, 40 N. Y. Sup. 
Ct. (Jones & Spencer) 15. (2) Partial acceptances are valid 
and binding. Wegérstoffe v. Keene, 1 Strange 214; Ed- 
wards on Bills, 419; Byles on Bills, *194. Consequently, 
an action must lie to recover damages for breach of prom- 
ise to accept, where the amount of the bill exceeds the 
amount named in the promise. Damages to the amount 
of the promise may be recovered. (3) Defendants cannot 
escape by saying that no bill for $608.92 was ever drawn 
upon them. The one named in the petition was the only 
one drawn, and it was drawn and negotiated within a reas- 
onable time after the proniise, and corresponded sufficiently 
with the telegram to show that it was drawn and nego- 
tiated upon the faith of it. The mere transposition of the 
figures from $608.92 to $680.92, ought not to defeat a re- 
covery. Defendants were not injured by such fransposition. 
If they had offered to accept the bill to the extent of 
$608.92, or to pay that amount upon it, and the plaintiffs 
had refused to receive it, they might have some reason now 
in declining to pay. But as they never did make that 
offer, and as plaintiffs only ask the $608.92 which defend- 
ants had promised to pay and which plaintiffs relied upon 
in negotiating the bill, the judgment ought to be affirmed. 


Hoven, J.—The amended petition upon which the case 
was tried, contains two counts. The first count states in 
substance that on the 23rd day of September, 1875, Clark 
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& Goldsby drew their draft on defendants for $680.92 in 
favor of plaintiffs by the name of Samuel Maher, cashier ; 
that before that time, and on the 20th day of September, 
defendants, by their unconditional promise in writing, had 
agreed with plaintiffs to accept and pay the same to the 
extent and amount of $608.92; that said promises were 
made by telegraph; that on the faith of said promises, 
plaintiffs received said draft for a valuable consideration, 
and are the owners thereof, and that said draft was pre- 
sented for payment and payment refused, and plaintiffs ask 
judgment for $608.92 and interest. The second count states 
that on the 20th day of September, 1875, defendants sent 
to plaintiffs a telegram as follows: “ Kansas City, Mis- 
souri, September 20th, 1875. We will pay Clark & Golds- 
by’s draft for $608.92. Hunter, Evans & Co. ;” that plaintiffs 
received the same on that day; that on the 23rd day of 
September, Clark & Goldsby drew their draft for $680.92 
in favor.of said cashier, describing it as aforesaid; that 
plaintiffs, on the faith of said telegram, advanced more 
than $608.92, and became the owners and holders thereof 
in good faith; that defendants refused to accept or pay 
said draft; that by the breach of defendants’ said promise 
they have been damaged in the sum of $608.92, and for 
which, with interest, they ask judgment. The answer of 
defendants is a general denial. Defendants, at time of trial, 
filed their motion to require the plaintiffs to elect upou 
which count they would proceed, for the reason that there 
was but one cause of action stated in two counts. This 
motion the court overruled and defendants excepted. 

The cause was submitted on an agreed state of facts 
and the deposition of plaintiff Maher. The facts as agreed 
upon are as follows: The plaintiffs were and still are part- 
ners, doing a banking business at Great Bend, in the state 
of Kansas, and Samuel Maher is the cashier of their bank- 
ing firm. The defendants were live stock commission 
merchants, doing business at Kansas City, Missouri. Clark 
& Goldsby, were, at the time of the transaction in contro- 
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versy, buying and selling cattle, and were also known by 
the firm name of Clark, Goldsby & Co. Clark & Goldsby, 
on the 20th day of September, 1875, applied to plaintiffs, at 
Great Bend. to have their draft on defendants cashed, 
Plaintiffs said they would cash a draft ona telegram from the 
defendants. Thereupon, and on that day, Clark & Goldsby 
sent to defendants a telegram, which is as follows: 


To Hunter, E. & Co.: 

Telegraph to J. V. Brinkman & Co., to advance us 
proceeds of last shipment. We need it. Give market. 
Will ship if possible. 

CLARK, GoLpsBy & Co. 

On the same day and in reply thereto, defendants sent 
from Kansas City to plaintiffs, at Great Bend, a telegram, 
as follows: 


To J. V. Brinkman & Co., Great Bend, Kansas : 
We will pay Clark & Goldsby’s draft, six hundred 
eight doliars ninety-two cents. 
Hunter, Evans & Co. 


Plaintiffs did not see Clark & Goldsby again until the 
23rd day of said month, when they informed them of the 
receipt of said last mentioned telegram, and thereupon 
Clark, Goldsby & Co. drew the draft sued upon and attached 
to the petition in this cause on the defendants for $680.92, 
and which plaintiffs discounted and paid Clark, Goldsby & 
Co. a valuable consideration therefor, and more than $608.92. 

On the 23rd day of September, 1875, Clark & Goldsby 
sent to defendants a telegram from Great Bend, as follows : 
To Hunter, E. & Co. : 

Turn over to Powers, Rial & Co. the amount which 
you have to our credit. 

CLarK & GoLpssy: 

Which telegram was received by the defendants on 
that day. Indorsed on the same is, “complied with.” 
Plaintiffs forwarded said draft to the Mastin Bank of Kan- 
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sas City, Missouri, for collection, and the same was, on the 
25th day of September, 1875, presented to defendants for 
payment, and payment of the amount of the draft was 
demanded of them, which they refused to pay, and never 
have paid the same. Before the presentation of the draft 
to the defendants, to-wit: on September 24th, 1875, they 
had paid over the amount to the credit of Clark & Goldsby, 
to-wit: $608.92, to Powers, Rial & Co. On the 29th day 
of September, 1875, plaintiffs wrote to defendants a letter 
as follows: 


GREAT Bend, Kansas, September 29th, 1875. 
Hunter, Evans & Co., Kansas City, Missouri: 

Dear Sir—Mastin Bank, of your city, returned to us 
unpaid a draft drawn by Clark, Goldsby & Co. on you for 
$680.92. This money was paid to C., G. & Co. by us upon 
receipt of a telegram from you that their draft upon you 
was good for that amount. We, therefore, consider you 
liable to us for that amount, and in case we meet with a 
loss will endeavor to recoverof you. It is sometimes con- 
venient for shippers to get money here on such terms as 
did C., G. & Co. But if the commission men, after tele- 
graphing that they will pay a fixed amount upon a draft, 
pay the money out on other accounts, we cannot make 
such advances. 

Very respectfully, 
SAMUEL MAHER, Cashier. 


Defendants again declined payment of the draft. No 
draft for $608.92 has been drawn on defendants by said 
Clark, Goldsby & Co., nor any other draft for any amount, 
except the one sued upon. 

The deposition of Maher, plaintiff, shows: that Clark 
& Goldsby were operating in cattle in the vicinity of plaint- 
iff’s place of business; they were known by the plaintiff 
and some times signed their firm name “Clark & Goldsby,” 
at other times “Clark, Goldsby & Co.;” that plaintiff re- 
ceived telegram from Hunter, Evans & Co. on the 20th day 
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of September; that the draft was not made until the 23rd 
day of September; that plaintiff had not seen Clark & 
Goldsby from the 20th to the 23rd day of September; that 
Clark & Goldsby still wanted the money, and thereupon 
the witness drew the draft for $680.92, instead of $608.92 ; 
that he made a mistake as to amount specified in the tele- 
gram, and that the draft was sent to a bank in Kansas City 
for collection. 

The defendant asked the court to declare the law as 
follows: Upon the facts agreed upon in this cause, the 
finding of the court should be for the defendants on both 
alleged causes of action. This instruction the court refused 
to give, and the defendants excepted. 

The court gave the following instruction at the request 
of the plaintitis: If the court, sitting as a jury, believe 
from the evidence that defendants sent the plaintiffs a tele- 
gram promising to pay Clark & Goldsby’s draft for $608.92 ; 
that said telegram was received by plaintifts; that upon 
the faith thereof the plaintiffs negotiated the bill of ex- 
change filed with the petition in this cause, and that the 
defendants refused to accept said bill, the finding will be 
for the plaintiffs in such sum as the evidence shows them 
to have been damaged, not to exceed $608.92—to the giv- 
ing of which the defendants excepted. The court found 
for the defendants on the first count, and gave judgment 
against them for $673.59 on the second count, and they 
have appealed to this court. 

The circuit court committed no error in refusing to 
compel the plaintiffs to elect upon which count of the peti- 
|. pLeapInc: one tion they would proceed. It is well settled 
Cause oi econ in this State that the provision of the code 
eal requiring the plaintiff to set forth in his peti- 
tion “a plain and concise statement of the facts constituting 
a cause of action, without unnecessary repetition,” does 
not prohibit the statement of a single cause of action in 
different counts, for the purpose of so varying the form of 
the statement as to meet any possible state of the proof. 
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Brownell v. P. R. R. Co., 47 Mo. 248: Brady v. Connelly, 52 
Mo. 19; City of St. Louis v. Allen, 53 Mo. 49; Owens v. 
Hannibal & St. Joseph R. R. Co., 58 Mo. 386, 394. So where 
two distinct and different claims are based upon the same 
instrument, although the plaintiff may be entitled only to 
a single satisfaction, both may be stated in the same peti- 
tion. and should, of course, be stated in different counts. 
Byrdseye v. Smith, 32 Barb. 217; Bliss on Code Plead., § 
120. In neither case can the court compel the plaintiff to 
elect upon which count he will proceed. 

We will consider the counts in the order presented. 
In the first count the telegram of the detendants is declared 
> ovewprarr: Upon as an acceptance by them for the sum 
bey ceseneakan, of $608.92. In the second count the plaint- 
eats iffs sue for a breach of the promise to accept 
contained in the telegram. The telegram of the defend- 
ants isa promise in writing within the meaning of our 
statute relating to the acceptance of bills of exchange. 
Molson’s Bank v. Howard, 40 N. Y. Sup. Ct. 15; Central 
Savings Bank v. Richards, 109 Mass. 414; Am. Law Reg., 
(N. 8.) vol. 14,401. The plaintiffs having received ‘the 
bill in question for a valuable consideration on the faith of 
the defendants’ promise, the question is, can the promise 
be construed to be an acceptance of the bill sued on. 
There is no doubt that partial, or qualified acceptances are 
good, and wiil bind the acceptor. This was decided as long 
ago as the year 1720 in Wegerstoffe v. Keene, 1 Strange 214; 
Vide Edwards on Bills, 419; Byles on Bills, 194; and if the 
draft for $680.92 had already been drawn and the defend- 
ants been notified of that fact, and that it had been offered 
to the plaintiffs, we think their telegram could very prop- 
erly be held to refer to the draft drawn, and be construed 
to be a partial acceptance thereof; that is, an acceptance 
thereof for thesum of $608.92. Butinasmuch as no draft 
had then been drawn, we do not see how a promise to accept, 
or what is the same thing, to pay at maturity, a draft to 
be drawn for $608.92, cau be held to be a promise to pay 


| 
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a draft for $680.92, or to pay $608.92 on a draft for $680.92, 
any more than it could be construed to be a promise to pay 
such sum on a draft for $1,000 or for $5,000. It seems tous 
that if the promise would be binding in one case, it would 
be in the other. If it be permissible to make any depart- 
ure from the amount named in the promise, we do not see 
on what principle a limit is to be fixed which cannot be 
transcended. The equitable appropriation, so to speak, 
to the use of the drawer of the sum named in the promise 
would appeal to us as strongly, if the draft were for $5,000 
as it does now. And it could be said with as much force 
in the one case as in the other, that the payee expected 
and intended to look to the drawer for the excess. 

If, then, the telegram of the defendants to the plaint- 
iffs and on the faith of which they took the draft sued on, 
cannot be construed to be a partial acceptance of such 
draft, can the plaintiffs maintain an action for a failure to 
accept such draft-for the sum named in the telegram ? 
When a bill is received on the faith of a promise in writ- 
ing to accept the same, before it is drawn, the promise at 
once takes elfect, under the statute, as an acceptance, and 
if the party promising refuses to pay at maturity, it is 
quite plain that no action can be maintained for a refusal 
to accept, but the action must be brought for a refusal to 
pay according to the terms of the acceptance. Now, if the 
promise to accept cannot take effect as an acceptance un- 
der the statute, for the reason that it cannot be held to 
refer, or be applicable, to the bill in question, then we are 
wholly at a loss to perceive how the defendants can be held 
liable for a refusal to accept such bill; for if it were the 
Lill they promised to accept, the promise itself would con- 
stitute an acceptance. We are aware that there are cases 
holding that when the bill to be drawn is so indefinitely 
described that the promise will not amount to an accept- 
ance, still an action may be maintained for a breach of 
promise to accept. But these cases are said by high au- 
thority to rest on a distinction without a difference. Dan- 
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iel on Neg. Inst., § 561; Bissell v. Lewis, 4 Mich. 450; Nel- 


son v. First National Bank, 48 Il. 39. 

Section 537 of the Revised Statutes, is not applicable 
to the case at bar. That section is confined in its operation 
3. PRoMIER TO AC to verbal promises to accept, which, but for 
— its provisions might in view of the require- 
ment of other sections of the statute, that all acceptances 
should be in writing, be regarded as of no validity what- 
ever in favor of any one, and may include such promises 
in writing as are not communicated to the holder; and it 
saves a right of action to such persons only as shall have 
drawn or negotiated a bill on the faith of such promise. 
In the case of Flato v. Mulhall, 72 Mo. 522, we held, on the 
authority of Blakiston v. Dudley, 5 Duer 373, that the ad- 
vancement of money by the payee of a draft to the drawer 
thereof, is not such a negotiation of the dratt by the payee 
as is contemplated by this section. So that the plaiutitts 
who cashea the draft for the drawer can maintain no ac- 
tion under this section. 

The peculiar circumstances of this case make it one 
of great hardship upon the plaintiffs, but we do not see 
that we can grant them any relief without unsettling the 
well established principles of commercial law. The court 
erred in giving the instruction asked by the plaintiffs and 
in refusing that asked by the defendants. The judgment 
must be reversed. The other judges concur. 


Tue State v. McGratu, Appellant. 


1. Criminal Liability of Principal for acts of Agent. A prin- 
cipal is not criminally responsible for the acts of his agent done in 
his absence, without his knowledge and against his directions. 

2. Practice, Criminal. There was evidence from which the jury 
might have found the defendant guilty either on the score of acts 
done by himself or on the score of acts done by his agent. The 
court erroneously excluded rebutting evidence offered by defendant 
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as to the latter acts. Held, that for this the judgment must be re- 
versed ; for the verdict may have been founded entirely on the evi- 
dence as to them. 


3. Venue in Criminal Cases. The evidence in a criminal case must 
show in what county the offense was committed. 


4. Dramshop License: wiNe AND BEER LiceNSE. It seems that the 
license of a dramshop keeper authorizes all the sales which a wine 
and beershop keeper is authorized to make by virtue of his license. 
Wag. Stat., p. 549, 22.1, 2; p. 554, 22 28, 29. 


Appeal from Mercer Circuit Court—Hon. G. D. Buragss, 


Judge. 
REVERSED. 
R. A. DeBolt and H. J. Alley for appellant. 


J. L. Smith, Attorney General, for the State. 


Ray, J.—The indictment under which the defendant 
was convicted was found at the July term of the Mercer 
circuit court for the year 1877, and charges that defendant 
on the Ist day of March, 1877, at the county of Mercer 
aforesaid, unlawfully then and there did sell and give away 
to J. T. McCarty, and divers other persons, unknown to 
the jurors, intoxicating liquors in certain quantities less 
than one gallon, to-wit: one pint of whisky for five cents, 
one pint of brandy for five cents, one pint of wine for five 
cents, one pint of beer for five cents, one pint of lager beer 
for tive cents, one pint of ale for five cents, one pint of gin 
for five cents, without taking out a license as a dramshop 
keeper, without being a dealer in drugs and medicines, and 
without having any license or legal authority to authorize 
him so to do. At the September term, 1877, defendant 
tiled his motion to quash said indictment, “ for the reason 
that said indictment sets out and charges in one and the 
same count two separate and distinct offenses, to-wit: sell- 
ing whisky, wine and gin, also selling beer and lager beer,” 
which motion was, by the court, overruled and excepted 
by the defendant. Plea of not guilty was then entered. 
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At the trial the State, to sustain the issues on its part, 
introduced Justin McCarty as a witness, who testified that 
he had, within twelve months next before the finding of 
the indictment, several times purchased whisky of Marion 
Loury, the clerk of defendant; that he had sometimes 
taken two or three into defendant’s drug store and pur- 
chased liquor of said clerk for them; that he had once or 
twice purchased liquor of defendant, but he always told the 
defendant and the clerk at the time he asked for the liquor 
that it was for medical purposes; that defendant was very 
little about the store, as he lived in Trenton, Grundy county, 
Missouri; that defendant refused to let him have liquor 
unless it was for medical purposes, and that he did not 
think defendant was present or about the store at any 
time when he purchased liquor from the clerk. There the 
State rested. 

Whereupon Marion Loury was introduced as a witness 
on the part of defendant, and testified that he was in the 
employ of the defendant as clerk; that the principal busi- 
ness of defendant was that of selling drugs; that he never 
at any time sold liquorin any quantities to witness for 
State without first asking and being*told by witness that 
it was to be used for medical purposes. The defendant 
then asked the witness the following question, which was 
objected to by prosecuting attorney, and not allowed by 
the court, to-wit: ‘“ What, if any, were the instructions 
given you by the defendant in regard to the sale of liquors?” 
To the action of the court in sustaining said objection and 
not allowing said question to be asked or answered, the 
defendant duly excepted. Whereupon defendant was sworn 
as a witness on his own belalf, and testified that he did 
at one time sell to State’s witness liquor, but that at the 
time witness called for it defendant asked and was told that 
it was to be used for medical purposes; that he did not at 
any time sell liquor to witness, or any other person, except 
in good faith, believing it was to be used for medical pur- 
poses. The defendant’s counsel then asked him the fol- 
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lowing question, which was objected to by State’s attorney 
and not allowed by the court, to-wit: ‘“ What, if any, 
were your instructions given to your clerk in regard to the 
sale of liquors?’ To which action of the court in sus- 
taining said objection and not permitting said question to 
be asked or answered, the defendant’s counsel duly ex- 
cepted. The defendant then, without objection, introduced 
his merchant’s or druggist’s license covering the whole 
time tor which he is charged with selling. 

This was all the testimony in the cause. At the trial 
the court, at the instance of the State, and against the ob- 
jection of defendant, gave the jury the following instruc- 
tion, to-wit: “if the jury believe from the evidence, 
beyond a reasonable doubt, that defendant, or any of his 
agents, did, within twelve months next before the July 
term, 1877, of this court, sell intoxicating liquors, to-wit : 
whisky in less quantities than one gallon, then they will 
find him guilty and fix his punishment at a fine not less 
than $40 nor more than $200.” The court also refused the 


following instruction asked by defendant, to-wit: “If 


the jury believe from the evidence that said liquor was 
sold by defendant’s clerk, that defendant in good faith in- 
structed said clerk to sell intoxicating liquors for medical 
purposes only, and that said liquor was sold by him in de- 
fendant’s absence and in violation of defendant’s instruc- 
tions, the jury will find defendant not guilty.” The 
defendant excepted to the ruling of the court in giving 
and refusing said instructions as above stated. 
From this record it is obvious that this case turns upon 
the rulings of the court in not permitting the defendant’s 
counsel to ask or the witnesses to answer the 


1. CRIMINAL LIA- 
Pat rok Acts or questions above propounded, as to what in- 


PAL FOR ACTS OF 

eiaaae structions, if any, the defendant had given 
said clerk in regard to the sale of intoxicating liquors. In 
the recent case of the State v. Baker, 71 Mo. 475, this precise 
pointis expressly made and decided, and that case is decisive 
of this. In that case, Suzrwoop, C.J., speaking for the court 
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uses this language: ‘“ We think the evidence offered to 
show that the defendant, (who had a merchant’s license and 
was a dealer in drugs and medicines,) forbade his brother 
and wife, whom he left in charge of his store, to sell liquors 
in less quantities than one gallon, except for medicinal pur- 
poses, was improperly rejected.”. The maxim “qui facit 
per alium faeit per se,” cited on behalf of the State, is only 
applicable in criminal cases where the instructions of the 
principal are obeyed, not where they are, as the evidence 
offered tended to show, palpably violated. In all such 
‘ases the principal is not responsible for the unauthorized 
acts of his agent done in his absence without his knowledge 
and against his express directions. In the case above cited 
the court uses this further language: “In Schmidt v. The 
State, 14 Mo. 137, the evidence was not preserved, but it 
was assumed there that there was proof that the clerk of 
the defendant, by his directions and under control and em- 
ployment, sold the intoxicating liquors mentioned in the 
indictment.” In the case at bar it was obviously the in- 
tention and object of the question asked and overruled, to 
ascertain whether the clerk had, in point of fact, obeyed 
his instructions or violated his orders. The question, 
therefore, should have been allowed. 

It is insisted, however, by the State, that this verdict 
should be allowed to stand since there was evidence to 


o. practice, crimrz. SHOW that the defendant in person, on one or 


pas. two occasions, had sold liquor to the witness 


for the State. In this case that is hardly sufficient, as the 
jury might very well have believed that the defendant had 
not violated the law in the sales he made in person, 
and yet, under the rulings and the instructions of the court, 
they might have felt themselves bound to find him guilty 
by reason of the unauthorized acts and sales of his clerk 
while in his employ, though done contrary to his directions 
and without his knowledge. 

In this ease, also, the evidence adduced at the trial, as 
preserved by the bill of exceptions, fails to show in what 
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dette, the offense charged in the indictment 
eee was committed. State v. Meyer, 64 Mo. 190. 
It is further insisted by the appellant that “ the indict- 
ment charges two separate and distinct offenses in the 
4. Daa enor a8. same count, each governed by seperate stat- 
beer license utes.”” This objection, we think, is not well 
taken. Storrs v. The State,3 Mo. 9; State v. Arbogast, 24 
Mo. 363. The indictment, on its face, is for selling intoxi- 
eating liquors in certain quantities less than one gallon 
without taking out a license as a dramshop keeper, with- 
out being a dealer in drugs and medicines, and without 
having any license or legal authority authorizing him so 
to do. If it is meant to charge that this indictment em- 
braces offenses (if indeed it contains more than one) that 
are made separate and distinct offenses by 1 Wagner's 
Statutes, 549, 554, as claimed in appellant’s brief, we think 
that is a misapprehension of these statutes. It would 
seem that from the language of these two statutes that the 
license of dramshop keepers “ covers and embraces all the 
sales which a wine and beershop keeper” is authorized to 
make by virtue of his license. 1 Wag. Stat., §§ 1, 2, p. 
549; $$ 28, 29, p.554. If the “ dramshop keeper’s” license, 
besides other things, authorized him to sell all that “a wine 
and beerhouse keeper” may sell under his license, it can- 
not be said that this indictment embraces in one count 
offenses that are made separate and distinct and governed 
by separate statutes, as claimed by appellant. But, for the 
reasons above stated, the judgment is reversed and the 
cause remanded. All concur. 
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Tue Montreau NationaL Bank, Appellant, v. MILLER. 


1. National Banks: usury: APPLICATION OF PAYMENTS: STATUTE OF 
LIMITATIONS. A note discounted by a. national bank at a usurious 
rate of interest was several times renewed, and partial payments 
were made by the debtor. J/eld, that since the national banks are 
forbidden by the act under which they are organized to take usuri- 
ous interest, such payments were to be applied in reduction of the 
principal. Held, also, that the fact that the transaction did not take 
place within two vears, would not prevent the court from declaring 
the interest forfeited. The two year limitation prescribed by the 
act applies only where an action is brought by the borrower to re- 
cover usurious interest paid. 

2. Referee: practice. The court may accept the report of a referee 
as to facts found, without accepting his inferences or conclusions of 


law. 


Appeal from Moniteau Circuit Court-—Hon. G. W. MILLER, 
Judge. 


AFFIRMED. 
Owens & Wood tor appellant. 


1. In an action by a national bank, defendant cannot 
be allowed a counter claim for unlawful interest paid by 
him more than two years prior thereto. U.S. Rev. Stat., 
$5198; National Bank v. Boylan, 2 Abb. New Cases 216 ; 
Higley v. National Bank, 26 Ohio St. 75; s. c., 20 Am. Rep. 
759; Shinkle v. National Bank, 22 Ohio St. 516; Thompson’s 
National Bank Cases, 798, 824, 838. The two years limi- 
tation begins to run from the time of payment of the usu- 
rious interest ; (Brown v. National Bank, 82 Pa. St. 209 :) 
and is to be computed up to the time of the filing of the 
answer setting up the usury. Higley v. Bank, supra; 
Thompson’s National Bank Cases, 849. The notes sued on 
were executed severally on the 28th day of April and the 
28th day of June, 1875. This suit was instituted Febru- 
ary 19th, 1877. The amended answer, setting up the de- 
fense of usury, was filed March 13th, 1878, or nearly three 
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years after the notes were given. It seems plain from the 
foregoing authorities that the statute of limitation is a 
full and complete bar to this defense. 

2. When payments have been made by a principal, 





and appropriated by the creditor with the consent or as- 
sent of such principal, such appropriation cannot afterward 
be changed to suit the convenience or interest of the surety. 
The evidence is uncontradicted that whenever a payment 
was made by Reed, the principal, it was appropriated first 
to the payment of the interest, and if the payment exceeded 
the amount of the interest included in the prior note, the 
excess was credited on the principal, and that these appro- 
priations were made with the knowledge and consent of 
Reed. 

3. After the court set aside the report of the referee, 
it had no evidence before it and could render no judgment. 
There should, therefore, be a reversal. 

4. The provision of the national bank act against 
usury, is highly penal and should be strictly construed. 
It should certainly not be applied to the interest paid on 
the debt while the bank was a State institution. 


Moore & Williams tor respondent. 


1. The court had full power to review the referee’s 
conclusions of law, and to enter up a proper judgment. 
The evidence taken and reported in full by the referee was 
still before the court. Wag. Stat., p. 148, §§ 41, 42; p. 
1041, $$ 17, 18,19. O'Neill v. Capelle, 62 Mo. 202; Ely v. 
Ownby, 59 Mo. 437; Woodrow v. Younger, 61 Mo. 395; Hi- 
wardson v. Garnhart, 56 Mo. 81. 

2. As shown by the evidence, and as would also re- 
sult as a matter of law, plaintiff assumed all the contracts, 
obligations and liabilities of its progenitor, the Bank of 
California, including this debt, and it was tainted with 
usury at its inception, and so was every renewal. Edwards 


on Bills and Notes, (2 Ed.) 333, 334; 2 Parsons on Bills 
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and Notes, 420, note N; Moneure v. Dermott, 13 Pet. 345; 
Walker v. Bank, 3 How. 62. The notes sued on earry all 
usurious interest with them. National Bank v. Eyre, 52 
Iowa 114; s.¢., 9 Rep. 83; Brown v. National Bank, 72 Pa. 
St. 209; Wiley v. Starbuck, 44 Ind. 298. Payments made 
generally on a note bearing usurious interest will be ap- 
plied to the satisfaction of the principal. Bank v. Slem- 
mons, 34 Ohio St. 142; In re Wild, 11 Blatch. 243. 

3. The moment usurious interest is taken or charged, 
the forfeiture is established, and any party to the transac- 
tion may avail himself of it if payment is sought to be 
enforced against him. The interest-bearing power of the 
obligation is destroyed, and there will be no time from 
which it can bear interest after the bank has exacted ille- 
gal interest. U.S. Rev. Stat., § 5198; National Bank v. 
Lewis, 75 N. Y. 516; In re Wild, 11 Blatch. 243; Lucas v. 
National Bank, 78 Pa. St. 231; s.¢c.,21 Am. Rep. 17; Over- 
holt v. National Bank, 82 Pa. St. 490; Brown v. National 
Bank, 72 Pa. St. 209; Bletz v. National Bank, 87 Pa. St. 
87; Cake v. National Bank, 86 Pa. St. 87; s. c., Thomp. Nat. 
Bk. Cases 890. 

4. The statute of limitations does not apply to this 
vase. There is no such thing as novation in a case like 
this. Overholt v. National Bank, 82 Pa. St. 490. The for- 
feiture claimed is not in the nature of an offset, and de- 
fendant does not seek to have the amount overpaid on the 
first note credited on the second. Only the sum loaned 
without interest can be recovered. All interest that ac- 
crues, Including that after due as well as before, is for- 
feited. Shunk v. National Bank, 22 Ohio St. 508; s. ¢., 10 
Am. Rep. 762; Barnet v. National Bank, 98 U.S. 555; Furst 
National Bank v. Stauffer, 10 Reporter 70. 


Ilenry, J.—This is a suit on two promissory notes, 
discounted by plaintitf, which defendant signed as surety 
for one Reed. In 1869 Reed borrowed of the Bank 
of California, a corporation organized under the laws of 
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this State, $1,041, and executed his note for that amount 
payable ninety days after its date, with defendant as his 
surety, but received on the discount thereof but $996.40, 
the bank stipulating for the payment of $49.60 interest for 
said loan, $26.15 of which was in excess of the legal rate 
of interest, the whole amount of interest being included 
in the note. It was renewed every ninety days; Reed ac- 
casionally, at said renewals, making payment, and at the 
other renewals borrowing additional sums which were in- 
cluded in the renewal notes. In 1874 the Bank of Cali- 
fornia was organized under the national currency act, as 
the Moniteau National Bank of California, and the notes 
in question, one for $731.30, dated April 28th, 1878, and 
the other for $400, dated June 28th, 1875, each payable in 
ninety days, are renewals of the original notes executed to 
the Bank of California. 

The defense was usury, and by an agreement there was 
a reference of the cause to R. F. Stevenson, Esq., who 
heard the testimony and made his report of the same to the 
court, with special findings of facts, giving a detailed his- 
tory of each note, and with respect to the note for $731.30, 
which represents the original note for $1,041, finding that 
at the end of 180 days from its inception, to-wit; the 14th 
day of February, 1870, Reed, the principal, had made pay- 
ments thereon, which not only covered interest then accrued 
but reduced the principal; that these payments were ap- 
plied to discharge the interest; also that the full amount of 
the money actually received by Reed on the discount of 
that note, and loans subsequently obtained and included in 
renewals thereof, had been overpaid by $242.40. The court 
found for defendant on the first count, and that deducting 
all interest, there was due plaintiff on the other note, on 
the 28th day of September, 1875, $107.35, and rendered 
judgment accordingly, from which plaintiff has appealed. 

By the 30th section of the National Currency act, * The 
knowingly taking, receiving, reserving or charging a rate 
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1 BaTion at of interest greater than aforesaid, (that al- 
plication of pas- lowed by local law, here ten per cent per an- 
limitations: annum,) shall be held and adjudged a forfeit- 
ure of the entire interest which the note, bill, or other 
evidence of debt carries with it, or which has been agreed 
to be paid thereon.” In the First National Bank of Mor- 
ristown v. Stauffer, decided by the United States circuit 
court for the western district of Pennsylvania, February 
13th, 180, (10 Reporter 70,)the bank had charged and re- 
ceived more than the legal rate of interest for the period 
which elapsed between the date and maturity of the note, 
and the question was, whether that fact subjected the bank 
to a forfeiture of the interest which accrued afterwards, 
and it was held that it did. The court observed that “ The 
‘entire interest which the note carries with it,’ is forfeited, 
and if this means all the interest which accrues upon it, as 
I think it clearly does, it is difficult to understand how 
any part of itis recoverable.” In Barnet v. National Bank, 
98 U.S. 555, it was decided that: “ When illegal interest 
has been stipulated for, but not paid, then cnly the sum 
lent without interest can be recovered ;” and that the eftect 
of a stipulation for illegal interest by a national bank is to 
deprive it of the right to recover more than the sum lent 
without interest. In the National Bank v. Stauffer, supra, 
the court said: “The receiving of illegal interest in fur- 
therance of a stipulation to that effect, cannot place the 
bank upon any better footing.” In the case at bar illegal 
interest was charged and included in the first note and in 
each renewal thereof. The note in suit includes nothing 
but interest, legal and usurious. All the money received 
by Reed on the discount has been paid. Payments made 
generally on a note bearing usurious interest, will be ap- 
plied to the satisfaction of the principal. Bank v. Slem- 
mons, 34 Ohio St. 142; s. ¢., 32 Am. Rep. 364; Ln re Wild, 
11 Blateh. 243. When renewal notes have been given in 
continuation of the same original loan, the taint of usury 
in the first transaction attaches to all such renewals, and 
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when the bank sues on the last renewal note, the borrower 
is entitled to credit for all the interest paid by him on the 
loan from the beginning, and not merely to the excess 
above the legal rate. Overholt v. National Bank of Mt. 
Pleasant, 82 Pa. St. 490. “Whenever a national bank 
charges or stipulates for an illegal rate of interest, all pay- 
ments of interest and not merely the excess is illegal.” Ib. 
Hence all payments made are to be applied to the princi- 
pal, because the right of the bank to any interest has been 
forfeited by the stipulation for usurious interest. 

The statute of limitations has no application. This is 
not a suit by the debtor to recover back illegal interest 
paid, but a suit by the bank to recover usurious and legal 
interest. The payments made, applied to the principal, 
have fully paid it, and the larger note represents nothing 
but interest, which has been forfeited by a violation of 
the law. 

The court committed no error in accepting the report 
ot the referee as to facts found, and rejecting his inferences 
,' or conclusions from those facts. The report 


2. REFEREE: prac- 


—_ of the referee is of the value of a special 
verdict, and without ordering a new trial, the court may 
reject the conclusions of the referee from the facts found, 
and render such a judgment as the iaw, applicable to the 
facts warrants. O'Neill v. Capelle, 62 Mo. 203. ‘The judg- 
ment of the circu't court is affirmed. All concur. 


NEISWANGER V. SQUIER, Appellant. 


1. Lease, with Privilege of Removing Building: rExTENsion or 
TERM BY PAROL. A tenant entitled by the covenants of his lease to 
remove a building on the demised premises at the expiration of his 
term, under a verbal agreement with his landlord held over for a 
further term, and then surrendered the premises including the 
building to the landlord, with a verbal agreement that the landlord 
should insure the building and keep it in repair, and might let it 
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and receive the rents until the tenant should wish to remove it. 
Held, that he had not forfeited or abandoned his right to remove. 

2. Landlord and Tenant: conversion. Refusal by a landlord to 
permit a tenant entitled to remove a building from the demised 
premises to exercise his right, is a conversion. 





3. : : MEASURE OF DAMAGES. The measure of damages 
for bees wh by a landlord of a covenant to permit his tenant to re- 
move a building from the demised premises, is the value of the 
building on the premises on the day when the breach occurred, with 
interest. See Seibel v. Siemon, 72 Mo. 526. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


AFFIRMED. 


This was an action for the conversion of a frame build- 
ing. The petition was as follows: On April Ist, 1875, 
plaintiffs were the owners and in possession of the frame 
building situated on the southwest corner of Fifth and 
Wyandotte streets, in Kansas City, Missouri, being then 
used by plaintiffs as a livery, sale and feed stable.» On said 
April 1st, 1875, plaintiffs delivered said building and the 
possession thereof to defendant, to be returned by defend- 
ant to plaintiffs upon demand made by plaintiffs. On Jan- 
iary 31st, 1876, plaintiffs demanded said building from 
detendant, and defendant refused to deliver the same to 
plaintiffs, and defendant then and there converted the same 

his own use to the damage of plaintiffs in the sum of 
$3,000. Said building was of the value of $2,500. Plaint- 
iffs pray judgment, ete. 

The evidence showed that plaintiffs had been tenants 
of defendant under a written lease, by the terms of which 
defendant had a right, if he wished, at the expiration of 
the lease, to buy any building that plaintiffs might erect 
on the premises at a price to be fixed by appraisers, and if 
not so purchased by him, plaintiffs were entitled to remove 
the same from the premises; that they had erected the 
building in controversy ; that before the expiration of the 
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lease plaintiffs made a verbal agreement with defendant 
for the extension of the lease on the same terms for a fur- 
ther period of one year; that before the expiration of the 
year plaintiffs surrendered possession of the premises to 
defendant, under a verbal agreement that he should insure 
and keep the building in repair, and might let it and re- 
ceive the rents therefrom until such time as plaintiffs might 
wish to remove it; that after the expiration of the year, 
and at a time when the premises were in the actual occu- 
pation of a new tenant, plaintiffs asked permission of de- 
fendant to remove the building;. but defendant refused. 
Defendant objected to the evidence tending to establish 
these agreements on the ground that they were within the 
statute of frauds, and, to be valid, must be in writing; but 
this objection was overruled. The court instructed the 
jury that upon this state of facts the plaintifts were entitled 
to recover, and by the second instruction, directed them to 
assess the damages at the value of the building on the day 
when the demand was made, with six per cent interest, 
and refused to instruct them that they “must estimate what 
the value of the building would be to a person who must 
remove it from the land,” and find their verdict accordingly, 
Plaintiffs had judgment and defendant appealed. 


Tichenor & Warner for appellant. 


1. The plaintiffs’ term had ended; they verbally 
rented again for a year; after that they surrendered pos- 
session to defendant, the owner of the lot; thereby giving 
up all right to remove the building, unless there was a new 
and valid contract, giving them the right. A tenant might 
remove a thing fixed to the realty during the term; he did 
not have the right after the term, and after he had surren- 
dered possession to the landlord. Lacey v. Giboney, 36 Mo. 
320: Bank v. Kercheval, 65 Mo. 682. This is nota ease 
like Priestley v. Johnson, 67 Mo. 632, where the rights of 
the parties were determined by the contract under which 
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the building was erected—but plaintiffs seek to abandon 
the old contract, and to set up a new one—which was in 
effect a license to enter upon defendant’s land after they 
had surrendered possession’of it. ‘True, a license coupled 





with an interest vests certain rights in a party entering the 
land and while in possession, but plaintiffs eutered and 
built under a written contract, and now claim that this 
contract was done away by a verbal license. ‘To have such 
effect there must be an instrument in writing. Fusr v. 
Dean, 26 Mo. 116; Desloge v. Pearce, 38 Mo. 588; Boone,v. 
Stover, 66 Mo. 4380. 

2. Plaintiffs, under an agreement with defendant, al- 
lowed him to rent the building and his lot, and the lot and 
building were in possession of defendant’s tenant at the 
time plaintiffs demanded that they be allowed to move the 
building. (a) It is essential that plaintiffs should have had 
not only right of property, but the right to immediate 
possession. orth v.: Pursley, 82 Ill. 154; 2 Greenleaf Ev., 
$ 642; Caldwell v. Cowan, 9 Yerg. 262: Wilson v. Wilson, 37 


< 


Md. 15; Dungan v. M. B. Life Ins. Co., 30 Md. 248; Tris- 
cony v. Orr, 49 Cal. 612. (6) If any one hindered plaintifts 
in taking possession, it was the tenant, and not defendant 
—and if right of action lay against any one, the tenant 
wastheone. Gillet v. Roberts, 57 N. Y.28. (c) But plaint- 
itts acquiesced in the renting, hence they could not have 
sued tenant. Alexander v. Rundle, 75 Ill. 85; Waring v. P. 
R. R. Co., 76 Pa. St. 491. (d@) It was impracticable for 
defendant to have delivered possession when demand was 
made; thisisanexcuse. Buck v. Ashley, 37 Vt. 475; Dear- 
bourn v. Bank, 58 Me. 274; Brown vt. Boyce, 68 Lil. 994: 
Abraham v. Nunn, 42 Ala. 51; Jones v. Hotchkiss, 61 Me. 
482: Ke lsey v. Griswold, 6 Barb. 4386; Packard v. Getman, 
4 Wend. 615; Boobier v. Boobier, 39 Me. 406; 2 Greenleaf 
Ev., § 644. 

3. The petition does not state a cause of action. It 
does not state, that at the time they made demand, or when 
they brought suit, that they were the owners of and en 
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titled to the immediate possession of the building, and they 
do not allege that defendant unlawfully converted the same. 
Waring v. P. R. R. Co., 76 Pa. St.491; Perry v. Musser, 68 
Mo. 477; Jones v. Hotehkiss, 61 Me. 482. 

4. As to the measure of damages. Certainly the 


. value would be greater to the one who was not compelled 


to remove it. The original cost, less a per cent for wear 
and tear, expense of moving and putting up again, mig! t 
not be the value of the building so reconstructed. 


. . 
Karnes & Ess for respondents. 


1. The building was personal property by force of 
the agreement between the landlord and the tenant. Hines 
v. Ament, 43 Mo. 298; Dryden v. Kellegg, 2 Mo. App. 87: 
1 Greenleaf Cruise, p. 46, § 8; Lowenberg v. Bernd, 47 Mo. 
297; Priestley v. Johnson, 67 Mo. 632; Russell v. Richards, 
10 Me. 429; Ashmun v. Williams, 8 Pick. 402. 

2. Defendant’s refusal to permit the removal of the 
building, is in law, a conversion. Bristol v. Burt, 7 Johns. 
254; 2 Greenleaf Ev., § 642; Clark v. Whitaker, 19 Conn. 
319; Hare v. Pearson, 4 Iredell 76; Koch v. Branch, 44 
Mo. 542; O’ Donoghue v. Corby, 22 Mo. 393; Huxley v. Hart- 
zell, 44 Mo. 370. 

3. If this building was personal property and has 
been converted, an action of trover for it may be main- 
tained. Smith v. Benson, 1 Hill 176; Pullen v. Bell, 40 
Me. 314: Parker v. Goddard, 39 Me. 144; Dame v. Dame, 
38 N. H. 429; Hinckley v. Baxter, 13 Allen 139; Davis v. 
Taylor, 41 Ill. 405; Crippen v. Morrison, 13 Mich. 23; Tifft 
v. Horton, 53 N. Y. 577; Mott v. Palmer, 1 Comst. (N. Y.) 
564; Farrar v. Chauffetete, 5 Denio 527. 

4. In trover the measure of damages is the value of 
the property at the time of conversion, with interest up to 
the time of trial. Spencer v. Vance, 57 Mo. 427; Walker 
vy. Borland, 21 Mo. 289; Sedgwick Meas. of Dam., 57Ir. In 
the instruction asked by appellant, the matter of interest 
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is wholly ignored, and for that reason of itself, it was prop- 


erly refused. Moreover, had this building stood upon the 
lot of a third party from which it was necessary for re- 
spondents to have moved it, and the appellant had wrong- 
fully taken it on to his own lot and appropriated it, he 
would be compelled to pay for it what it was worth to him, 
and would not be allowed to deduct therefrom the amount 
respondent would have been compelled to pay in removing 
it. 32. ill. 207. “The wrong-doer must not be permitted 
to derive any benefit or advantage whatever from his 
wrongful act.” Suppose the appellant had sold this build- 
ing, would he not have been compelied,to have accounted 
for what he received, though it might have been greatly 
in excess of what it would have been worth to respond- 
ents? Or, if he had sold the land and house together toa 
stranger, would he not be held for the full amount the 
property was enhanced by reason of the building upon it? 
If he sold it he must respond for the amount received. 
Why then, if be preters to retain it, should he not be held 
for the benefit received ? 

5. The written lease expired October Ist, 1874. It 
would have been legal to have then rehted respondents the 
same ground by parol, and the only effect would have been 
that a tenancy from month to month would have been cre- 
ated. 2 Wag. Stat., 879. This statute substituted this 
tenancy for the tenancy at will, which could always be 
created by parol. Murray v. Armstrong, 11 Mo. 209; Hardy 
v. Winter, 38 Mo. 106; Taylor Land. and Ten., 48. But 
this was a holding over by consent atter a term of years, 
and is construed to be a tenancy from year to year, whether 
verbal or in writing, or the consent may eveu be shown by 
circumstances. Grant v. White, 42 Mo. 285; Finney v. St. 
Louis, 59 Mo. 177. A tenant holding over after the expi- 
ration of his lease will be presumed to hold under and 
subject to the terms-of the previous lease. Quinette v. Car- 
penter, 35 Mo. 502; Doe v. Bell, 5 T. R. 471; 2 Smith's 


Lead. Cas., 186. 
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Neiswanger v. Squier. 


I. 


SHEerwoop, C. J.—By the terms of the lease the right 
of plaintifts to remove the building during their term was 
granted. That lease, before its expiration, was extended 
with all the incidents of the original lease, inclusive of the 
right of removing the building which had been erected. 
This verbal agreement is not obnoxious to the objection 
that it was not evidenced by a note or memorandum in 
writing. For where, as in this instance, there is a holding 
over by mutual consent, or by consent express or implied, 
the right of the tenant after the termination of the original 
lease, to remove the building will not be forfeited, nor such 
building become the property of the landlord. Finney v. 
St. Louis, 39 Mo. 177, and cases cited. And in the absence 
of opposing evidence, the presumption goes that the ten- 
ant does so hold over. Ib. 


IT. 


In consequence of the agreement between the landlord 
and tenant, the building was persoual property, and to be 
so regarded. Hines v. Ament, 43 Mo. 298, and cases cited ; 
Priestley v. Johnson, 67 Mo. 632. The contract of the par- 
ties and their subsequent conduct relative to the building, 
utterly forbid the idea of abandonment; the privilege of 
removing the building still remained to plaintiffs; and the 
act of defendant in denying to them the exercise of that 
right must be regarded as a conversion, since “a wrongful 
taking or assumption of a right to control or dispose of 
property, constitutes a conversion. Indeed, any wrongful 
act, which negatives or is inconsistent with the plaintiff ’s 
right, is per se a conversion.”  Schroeppel v. Corning, 5 
Denio 236; Williams v. Wall, 60 Mo. 318, and cases cited ; 
Huzley v. Hartzell, 44 Mo. 370, and cases cited. 


IIT. 


As the property was personal, and defendant converted 
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it, the measure of damages was properly declared in the 
second instruction given at plaintiffs’ instance. Spencer v. 
Vance, 57 Mo. 427, and cases cited. A wrong-doer will 
not be permitted to advantage himself by his own wrong- 
ful act. Had defendant sold the lot with the building on 
it to a stranger, he would have been answerable for what- 
ever sum the building enhanced the valuation of the lot. 
Can the rule be different because the conversion manifests 
itself by retention of the property, rather than by some 
other method? The criterion in such cases is the worth 
of the property to him who appropriates it. The Chicago, 
etc., Co. v. Dunlap, 32 Ill. 207. For these reasons, the opin- 
ion is entertained that the instructions were, taken as a 
whole,a correct exposition of the law applicable to the 
facts of the case. 

So far as concerns the petition, we think it is substan- 
tially good; that it states a cause of action. Discovering 
no error in the record, we affirm the judgment. All con- 
eur. Ray, J., did not sit. 


Dovutuitt et al., Plaintiffs in Error, v. St1nson. 


Trustee cannot Maintain Ejectment against cestui que trust. 
Plaintiffs’ ancestor being one of eight persons who constituted and 
were equally interested in an association, bought land with the 
funds of the association and took the title to himself. Subsequently 
he made a deed of the land to the association, and the association 
made a deed to defendant. Defendant also obtained deeds from all 
the associates except plaintiffs’ ancestor. Held, that though the 
legal title to the whole land remained vested in plaintiff, yet the 
equitable title to seven-eighths of it had been acquired by defend- 
ant, and as to that plaintiff could not recover in ejectment. 

> 


Error.to Moniteau Circuit Court—Hon. Gro. W. Miter, 
Judge. ‘ 





AFFIRMED. 
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Douthitt v. Stinson. 


Moore § Williams for plaintiffs in error. 


Owens & Wood for defendant in error. 


Henry, J.—This is an action of ejectment for the 
west half of the southwest quarter of section 33, township 
45, range 16, in Moniteau county. The case was once be- 
fore in this court, and is reported in 63 Mo. 268, and the 
defenses then relied upon were the statute of limitations, 
and an outstanding title in a corporation known as the 
“ Board of Directors of the Town of Lancaster and Lan- 
caster Seminary.” The judgment for defendant was re- 
versed and the cause remanded, and thereupon defendant 
filed an amended answer, alleging that: “In 1839, the 
following persons: Benjamin Gilbert, G. A. Robertson, 
Waid Howard, Sen. Thomas, G. Lancaster, Archibald 
Woods, Samuel Calhoun, Philip Berger and W. W. Douth- 
itt, plaintiff’s ancestor, associated themselves together for 
the purpose of purchasing the land in controversy, and 
that for that purpose they contributed money in equal 
parts, and that Douthitt took this money to the land office 
and entered the land in his own name; that he immediately 
returned and reported his proceedings to his associates, and 
that they ratified the same; that Douthitt never asserted 
title in himself but always proclaimed that he held the 
same in trust for the parties aforesdid ; that the parties 
aforesaid as associated together, were known as the “ Board 
of Directors of the Town of Lancaster and Lancaster Sem- 
inary;” that after the purchase of the land, to-wit: On 
September 28th, 1839, W. W. Douthitt attempted to dis- 
charge himself of said trust, and executed an instrument 
of writing under seal by which he assumed to convey all his 
right, title and interest in said land to the “ Board of Di- 
rectors of the Town of Lancaster and Lancaster Semi- 
nary ;” but that the grantee not being incorporated was 
incapable of taking the grant, and the legal title remained 
vested in Douthitt charged with said trust ; that Douthitt 
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fully believed he had divested himself of all title to said 
real estate, and that he permitted the association to take 
possession of said land and sell lots thereof; that he as- 
sisted them in such sale, and that he ever afterward, to all 
intents and purposes, treated said attempted conveyance 
as an absolute deed in fee simple, as he believed it to be, 
as did also his associates; that the defendant had purchased 
and became, and was the owner of the interest of all the 
parties associated together in the purchase of the land, ex- 
cept that of W. W. Douthitt; that Douthitt never had 
equitable title to more than one-eighth, and that he held 
the remaining seven-eighths in trust for his said associates, 
whose interest defendant had purchased and become the 
owner of andthrough whom defendant claims title.” Wheri 
the case was here on a former occasion this court decided 
that the plaintifis had the legal title to the land, and that 
they were not barred by the statute of limitations. The 
facts stated in the amended answer were established by the 
evidence, at least the circuit court so found, and as there 
was evidence to support that tinding, we are not inclined 
to disturb it, and are ali of opinion that those facts con- 
stituted an equitable defense as to seven-eighths of the land. 
The judgment was in accordance with these views, and is 
affirmed. 





Putuis eé¢ al., Appellants, v. Roprson. 


1. Insurance for Benefit of Married Woman: nuspaNn’s INsoL- 
VENCY : CONSTRUCTION OF STATUTE. Section 15 of the married wom- 
an’s act, (Wag. Stat., p. 936,) provides that a married woman may 
~ause to be issued for her sole use a policy of insurance on the life 
of her husband, and in case she survives him, the insurance money 
shall be payable to her free from the claims of the representatives 
of her husband or any of his creditors; but such exemption shall 
not apply when the amount of premiums annually paid shall ex- 
ceed $300. Held, that it is the purpose of this act to allow a hus- 
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band in embarrassed or even in insolvent circumstances to secure to 
his wife the benefit of an insurance on his life free from the claims 
of creditors when the annual premiums do not exceed $300, but 
not when they exceed that amount. Held, also, that it was not the 
purpose to apply this restriction to a husband in solvent cireum- 
stances or to curtail his right to apply as much of his means as he 
may choose annually to the payment of premiums on his life for his 
wife’s benetit. 


~ 


: DISTRIBUTION OF INSURANCE MONEY, AS AFFECTED BY 





HUSBAND'S INSOLVENCY. Applying these principles to a case in 
which the annual premiums exceeded $300 and part were paid by 
the husband while solvent and part after he became insolvent ; 
Held, that the proceeds of the policies should be distributed be- 
tween the widow and the creditors of the deceased, in the propor- 
tion that the premiums paid by him when solvent bear to those 
paid after his insolvency. 

3- Equity: race or pinigence. As between creditors seeking to have 
a common fund appropriated to the payment of their demands, the 
one who files his bill first is entitled to a priority. 


Appeal from St. Louis Court of Appeals. 
REVERSED, 
Cline, Jamison & Day for appellant Pullis. 


1. Even though Robison may have been solvent when 
the policies were first taken out, and may have so remained 
for several years, yet, as the annual premiums are the life, 
essence and consideration of the contract, and as he was 
insolvent when he made the last annual payment, which 
money was that of his creditors, and the said payment 
gave the right of recovery against the insurance compa- 
nies, his creditors are in equity entitled to have the pro- 
ceeds of said policies applied to the payment of their debts, 
as the widow is a mere volunteer, and the insurance was 
procured with the creditors’ money to the same extent as 
though the policies had been first taken out when the last 
annual premium was paid. The money that was paid in 
any one year only procured the insurance for that year, 
and the insurance for each succeeding year was procured 
by the payment of the premiums for that year. The 
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payment of the premiums was an annual renewal of the 
contract—that is, they are contracts from year to year in 
consideration of the payment of the annual premiums. 

2. The proper construction of the statute is, if the 
husband pays the premium and it exceeds $300 annually, 
the proceeds of the policy are liable for the debts of the 
‘husband; but if the widow with her separate estate, or if 
a friend or third party pays the premium, then the pro- 
ceeds of the policy or policies are not subject to the pay- 
ment of the debts of the husband. The law will not allow 
the husband to approrpriate more than $300 annually out 
of his means for insurance for the benefit of his wife, as 
far as his creditors are concerned. The premiums being 
over $300 annually, no portion of the policies in this case 
is free from the claims of creditors. Bliss Life Ins., p. 504, 
§ 322; Charter Oak Life Ins. Co. v. Brant, 47 Mo. 425; 
Baker v. Young, 47 Mo. 456. 

3. Even if Robison was not embarrassed, still as he 
died owing debts, and the annual premiums paid by him 
exceeded $300, the proceeds of said policies are liable for 
his debts, and any creditor may sue for the same. 

4. The creditor who first files his bill obtains a pri- 
ority. George v. Williamson, 26 Mo. 193; U. S. Bank v. 
Burke, 4 Blackf. 141; Hills v. Sherwood, 48 Cal. 393. 


Rudolph Schulenburg for appellants Schulenburg & 
Boeckeler. 


' 1. The court ought to have subjected to the claims of 
the creditors, not only the amount of the premiums, but so 
much of the total insurance money as is represented by the 
total premiums appropriated by Robison in fraud of his 
creditors. Bliss Life Ins., (2 Ed.) p. 353; Landrum v- 
Knowles, 22 N. J. Eq. 594. 

2. The court ought to have subjected the whole in- 
surance money to the claims of the creditors, although 
Robison was solvent until 1875 or 1876. (1) It was the 
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premiums paid while he was insolvent which alone made 
the companies liable to pay the policies. (2) The insur- 
ance being procured by premiums out of the funds of 
Robison, the contract, in each case, was an executory con- 
tract on his part, and since it was supported, as between 
him and his wife, by consideration of love and affection 
only, it did not vest any interest whatever in her, as long 
as it was merely executory, to-wit: up to the time of his 
death. All the interest in such contract remained in him, 
subject to his power of disposition over the same; and 
since such his interest and power of disposition was at the 
time of his death subject to the claims of his creditors, 
the interest of his wife, when it became executed and vested 
on the husband’s death, was subject to such creditors’ 
claims also. Pennington v. Gittings, 2 Gill & J. 208; Stone 
v. Hackett, 12 Gray 227; Clark v. Durand, 12 Wis. 223; 
Kerman v. Howard, 23 Wis. 108; Landrum v. Knowles, 22 
N. J. Eq. 594; Lemon v. Phanix M. L. Ins. Co., 28 Conn. 
294; Universal L. Ins. Co. v. Cogbill, 30 Gratt. 72; Barry 
v. Equitable L. Ins. Co., 59 N. Y.587; Continental L. Ins. 
Co. v. Palmer, 42 Coun. 60; Worthington v. Curtis, Law Rep., 
Ist Ch’y Div. 419. This is certainly the law in Missouri. 
Charter Oak L. Ins. Co. v. Brant, 47 Mo. 419; Gambs v. 
Covenant M. L. Ins. Co., 50 Mo 48; Jn re Murrin, 2 Dill. 
120. 

3. Pullis was not entitled to a priority. The decis- 
ious warranting such a priority have done so partly on the 
ground that a creditor’s bill, which afterwards ripens into 
a decree, amounts to an equitable lien, and, like judgments; 
must date from the date of filing, and partly as a reward 
to the creditor most diligent. Under the laws of Missouri, 
judgments rendered at the same term enjoy no preference 
as between the parties plaintiff; and regarding the question 
of diligence these appellants beg leave to refer to the affi- 
davit in support of a motion for new trial in the trial 
court. 
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A.W. Slayback for respondent. 


Mrs. Robison is alone entitled to the proceeds of the 
policies. Wag. Stat., p. 986, § 18; Loos v. The John Han- 
cock Uo., 41 Mo. 541; Myers v. Keystone L. Ins. Co., 27 Pa. 
St. 268; Chaplin v. Canada, 8 Conn. 286: Fellows v. Gil- 
man, 4 Wend. 414, 419; Campbell v. New England M. L. 
Ins. Co., 98 Mass. 381; Bliss on Life Ins., 225, 317, 320, 
323; In re Murrin, 2 Dil. 120, 126. 

The policy effected by the husband on his life for the 
wife’s benefit may be considered as a voluntary settlement; 
but even then, if made when he was solvent—and in the 
ease at bar, the court finds this to be so—the creditors 
eould not claim anything beyond what he paid after he be- 
came insolvent. Estate of Trough, 8 Phila. 214. 

No court has been willing to go to the extent of hold- 
ing that after several years of lawful and proper payments 
of the premiums, the one last payment, during a season of 
questionable solvency, would retro-act upon previous valid 
transactions, and vitiate all the dealings prior thereto. 
Such a doctrine seems monstrous. 17 Am. Law Reg., (N. 
S.) 1 to 11 and 73 to 83. 

If the creditors had wished insurance on Robison’s 
life, they should have procured it. They cannot take the 
widow’s policies. Succession of Hearing, 26 L. Ann. 326. 
They are her absolute property. Barron v. Barron, 24 Vt. 
375; Barry v. M. L. Ins. Co., 49 Tow. Pr. 504; Swan v. 
Snow, 11 Allen 224. 

The policies were in force as the wife’s property at the 
time the last payment was made. They were non-forfeit- 
able, and, therefore, the act or intent of the husband at 
that time could not avoid her title. McAllister v. N. EB. M. 
L. Ins. Co., 101 Mass. 558. The manifest purpose is not 
only to prevent creditors from reaching the fund by pro- 
ceedings in law or equity, but to restrain the debtor from 
revoking in a moment of caprice or embarrassment the 
trust which he has once created upon a meritorious and 
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by the statute a sufficient consideration. Gould v. Emerson, 
99 Mass. 156; Lemon v. Phoenix M. L. Ins. Co., 38 Conn. 
294; Chapin v. Fellows, 36 Conn. 152. These cases from 
Massachusetts and Connecticut were decided under statutes 
substantially the same as ourown. They all were intended 
to create a separate provision for the wife, not subject to 
the husband’s control and free from the clutches of cred- 
itors; but even before the statute, a husband or his credit- 
ors or representatives, were not entitled to the choses in action 
of the wife, unless reduced by him into possession during 
her life. Leakey v. Maupin, 10 Mo. 368. In regard to 
these policies such a thing could not be, and it is, therefore, 
not the husband’s, or his creditors’ or his representatives’ 
right to enjoin the widow’from collecting them. Under 
our statute a husband is permitted to withdraw funds not 
exceeding $300 for premiums on life insurance for the ben- 
efit of his wife. Jn re Yeager, 8 West. Ins. Rev. 378; 
Smith v. Mo. Valley Ins. Co., 3 Cent. Law Jour. 386. 

The creditors are not entitled to the premiums paid by 
the deceased during his lifetime, while insolvent. Sess. 
Acts 1841, p. 296; Conn. M. L. Ins. Co. v. Burroughs, 34 
Conn. 305; Burroughs v. State M. L. Ins. Co., 97 Mass. 359 ; 
Landrum v. Knowles, 22-N. J. Eq. 594; Unity M. L. Asso. 
v. Dugan, 118 Mass. 219; West v. Reid, 2 Hare 249; -Bur- 
ridge v. Row, 1 Young. & C. 183; Succession of Hearing, 26 
La. Ann. 326; Stone v. Knickerbocker L. Ins. Co., 52 Ala. 
592; Continental Ins. Co. v. Palmer, 42 Conn. 60; Jn re 
Bear, 1 Cent. Law Jour. 607; Gould v. Emerson, 99 Mass. 
154; Cables v. Prescott, 67 Me. 582. 


Norton, J.—This is a proceeding in the nature of a 
ereditor’s bill, instituted by certain creditors of James P. 
Robison, deceased, whose claims had been allowed by the 
probate court against his estate, to subject to the payment 
of said debts the proceeds of certain policies of insurance 
taken out on the life of said Robison, and made payable 
to his wife. The creditors suing are three in number, and 
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each having brought a separate action, the three suits were 
consolidated and tried together. Three of the policies, 
the proceeds of which constitute the subject matter of con- 
troversy, were issued by the Mutual Benefit Life Insurance 
Company, each of them being for $5,000, and dated re- 
spectively February 26th, 1867, February 21st, 1868 and 
May 12th, 1870. The amount of annual premiums was 
as follows: $283 on the one dated in 1867, $263 on the 
one dated in 1868, and $289 on the one issued in 1870. 
The plaintifts claim and allege in their bill that Robison 


Was in embarrassed circumstances, and at the time the 
premiums were paid he was insolvent, and that said poli- 
cles were donated to his wife, and were procured for the 
purpose of hindering, delaying and defrauding creditors. 
Defendant, Mrs. Henrietta Robison, to whom said policies 
were made payable, denies all the allegations of the bill, 
and asserts her right to the proceeds of the same. 

Upon the trial of the issues thus tendered, the court 
found that said Robison was solvent at the time said policies 
were taken cut, and remained solvent till about the year 
1876; that the payment of the two last premiums on two 
of said policies amounting to $342.05, dated respectively 
in 1867 and 1868, which payment occurred in 1876, was 
made by Robison while he was insolvent, and that all pay- 
ments of premiums anterior to 1876 were made by him when 
he was solvent. Upon this finding the court decreed that 
Mrs. Robison was entitled to the proceeds of the policies, 
less the amount of premiums paid by Robison when in- : 
soivent, with the interest thereon, and also decreed that Mr. 
Pullis, the plaintiff who first brought suit, was entitled to 
the whole amount of the premium paid in 1876 with its in- 
terest. From this judgment plaintiffs appealed to the St. 
Louis court of appeals, where the jadgment was aflirmed, 
and from this judgment they appealed to this court. 

The evidence adduced on the trial, we think, was sutti- 
cient to justify the trial court in finding the facts: above 
,et forth, and we will, therefore accept its finding as cor- 
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rect, and thus accepting it, the question presented for our 
determination is, whether, on the facts, the court in its de- 
cree properly disposed of the funds in dispute. Plaintiffs 
insist that error was committed in this respect, and contend 
that the premiums paid by Robison in 1876, being in excess 
of the sum of $300, and having been paid while he was 
insolvent, out of funds which ought to have been appro- 
priated to the payment of his debts, entitles them to so 
much of the proceeds of the policies as may be necessary 
to satisfy in full their claims as creditors, even though it 
should consume it all. 

We think it settled that the wife has such an interest 
in the life of her husband as to make valid an insurance 
effected on his life for her benefit. This has been so held 
in the case of Gambs v. Covenant Mutual Life Ins. Co., 50 
Mo. 44. We think it also settled that when such a policy 
issues and expressly designates a person who is to receive 
the insurance money, such designation is conclusive unless 
some question arises as to the right of creditors of the per- 
son who paid the premiums. “The receipt of the desig- 
nated person will discharge the company, and such person 
will be entitled to maintain an action against the company.” 
Bliss Life Ins., § 317. We think it also settled that a hus- 
band who is solvent has the right to effect an insurance on 
his life for the benefit of his wife, and to pay the annual 
premiums thereon so long as he remains solvent and can 
do so without prejudice to, or in fraud of, the rights of 
creditors. Larkin v. McMullin, 49 Pa. St. 29. To what 
extent, if to any extent, the husband can attect the rights 
of the wife in such a policy, by an assignment or other 
disposition of it, is a question which does not arise in this 
ease, and we have, therefore, deemed it unnecessary to 
notice the numerous authorities cited by counsel bearing 
on that point. 

The interest of the wife in a policy of insurance on the 
life of her husband, etfected for her benefit by the husband 
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1, INSURANCE FOR yw)})j } arrass Ireumst: leas. 

~ INSURANCE FOR while in uuembarrassed circumstances, and 
RIED WOMAN: hus- 
band’s insolven- 


Cite No" is not affected, as plaintiffs contend it is, by 


section 15, Wagner’s Statutes, 956, if the husband remain 


fully able to discharge all his indebtedness, 


solvent during the time the policy is kept alive by his pay- 
ing the annual premiums. That section provides that a 
married woman may cause to be issued for her sole use a 
policy of insurance on the life of her husband, and in case 
she survives him, that the insurance money shall be pay- 
able to her, free from the claims of the representatives of 
her husband, or of any of his creditors, but such exemp- 
tion shall not apply when the amount of premiums annu- 
ally paid shall exceed $300. We do not think this statute 
can be so interpreted as to curtail or restrict the right of 
a solvent husband to apply only $300 of his means annu- 
ally to the payment of premiums on his life policy procured 
for the benefit of his wife. 

It is insisted that this interpretation has been put upon 
it in the ease of Charter Oak Life Ins. Co. v. Brant, 47 Mo. 
425. We do not think the opinion goes to that extent, 
and if it did, we would be unwilling to follow it, and thus 
give it our sanction. In that case the point in judgment 
was as to the validity of an assignment of a policy on 
which the annual premium was $343, and which had been 
taken out on the life of Mrs. Brant’s husband payable to 
her sole and separate use after her husband’s death. This 
policy was assigned by Brant and his wife to secure the 
payment of a debt which Brant owed one Stagg for bor- 
rowed money. The court held the assignment to be valid, 
because the annual premium being in excess of $300 pre- 
scribed by the statute took it from under the operation of 
the statute. The remark made in the opinion “that the 
law did not intend that the husband should withdraw any 
greater amount from his means, to be expended for such a 
purpose ;” if it is understood as referring to a withdrawal 
of the means of an insolvent husband and the expenditure 
made thereof by him for such a purpose, (and such we take 
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to be its meaning,) is entirely correct. It was certainly not 
intended, as counsel insist, to assert that if a husband who 
is perfectly solvent, with no intent to defraud creditors, 
either prior or subsequent, applies more than $300 annually 
of his means in the payment of premiums on an insurance 
of his life to be paid to and for the benefit of the wife, 
although after such payments are made, sufficient of his 
property is left to answer the demands of his creditors, 
that such creditors can subject the insurance money to the 
payment of their debt, and thus deprive the wife of the 
benefit intended to be secured to her. 

le think it was the purpose of the statute to allow a 
husband who might be in an embarrassed and even in an 
insolvent condition to secure to the wife the benetit of an 
insurance on his life free from the claims of creditors when 
the annual premium on such policy does not exceed the 
sum of $300; or in other words, that he might annually 
withdraw for such a purpose that sum without subjecting 
the amount insured to the payment of creditors. Previous 
to the enactment of the statute, an insolvent husband 
could not apply any portion of his means to such a pur- 
pose, and deprive creditors of the right of asserting their 
claims to all the benefits resulting from such application. 
The object of the statute, in our opinion, was to change 
this rule to the extent indicated in the act. | It follows from 
the view we have taken that inasmuch as all the premiums 
paid by Robison, except the sum of $348 paid in February, 
1876, were paid while he was solvent, Mrs. Robison is en- 
titled to the benefits resulting therefrom, and that the last 
payment being in excess of 8300, and made while Robison 
was insolvent, should go to the benefit of plaintiffs. 

It is insisted, by counsel, that inasmuch as the pay- 
ment made in 1876 kept the policies on foot and gave them 
vitality, the whole amount of the insurance money, or so 
much thereof as will be sufficient to satisfy their debts, 
should be so applied. We have not been cited to, nor 
have we been able to find any authority that goes to that 
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extent, nor are we acquainted with any equitable principle 
on which the claim can be founded. How the insurance 
money, under the facts and circumstances of this ‘case, 
should be apportioned, presents a question of some diffi- 
culty, especially so as the authorities we have been able to 
examine are conflicting in the rules laid down. The case 
of Landrum v. Knowles, 22 N. J. Eq. 594, goes farther in 
support of plaintifts’ position than any which has fallen 
under our observation, and it falls far short of what is con- 
tended for by them. In that case the wife insured the life 
of her husband for the benefit of her children, and after 
paying the annual premiums for about ten years assigned 
the policy, in conjunction with her husband, to one of the 
husband’s creditors in payment of the debt. After said 
assignment the wife ceased to pay the premiums, but they 
were paid for about nine years by the creditors. Upon the 
death of the husband the insurance money was claimed by 
the children on the one hand, and the assignee on the other, 
and the chancellor decided that the children were entitled 
to the cash value of the policy at the time it ceased to 
be kept alive by the mother, and that the residue of the 
money due on the policy should be paid over to the as- 
signee. 

On the other hand, in the case of Trough’s Estate, 8 
Phila. 215, where Trough, having taken out a policy on 
his life, assigned the same, while solvent, to a trustee for 
the benetit of his children, and becoming insolvent there- 
after, still continued to pay the premiums, in a contest for 
the insurance money between the children and Trough’s 
creditors, the rule was laid down that the only claim the 
creditors could sustain would be the amount of the pre- 
miums paid by Trough to keep the policy alive after he 
became insolvent. 

The object of such rules being to do exact justice be- 
tween the contending parties and to distribute the fund 
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Ores wonaent according to their rights, it appears to us that 
egeenes ewer .n0 neither of the above rules accomplishes the 
baud's'insolveney object; and inasmuch as the insurance 
money in contest in this case was the product of all the pre- 
miums py think a just distribution of it would be 

leclaring that Mrs. Robison should be decreed 
to have so much of the fund as was produced by the pay- 
ment of the premiums by her husband when solvent, and 
plaintiffs so much as the premiums paid by Robison when 
insolvent contributed to produce; that is, that plaintiffs 
are entitled to recover the same proportional part of the 
whole insurance money that the premiums paid by Robi- 
son when insolvent bear to, the premiums paid by him 
when solvent. ) Giving effect to this rule in the disposition 
of the case, and accepting the fact found by the court that 
Robison, after his insolvency, paid $342.05 as being cor- 
rectly found, and the further fact, as shown by the record, 
that Robison had paid on two of said policies during his 
solvency premiums amounting to $4,650, plaintitts would 
be entitled to recover the sum of $686.84, and Mrs. Robi- 





son the residue. 

As plaintiff Pullis in the race of diligence was the first 
to file his bill, asking an appropriation of the fund to the 
3. neuiry: race of PAaYMent of his demand, he has obtained a 
diligence. priority over the other creditors, and the said 
sum of $686.84 should be applied on his debt. George v. 
Williamson, 26 Mo. 193. The judgment will be reversed 
and cause remanded, with directions to the cireuit court to 
enter up a decree in conformity with this opinion, directing 
the receiver in whose hands the fund has been placed, to 
pay first the costs of the suit, next the sum of $686.84 to 
plaintiff Pullis, and next the residue to defendant, Mrs. 
Robison. All the judges concur. 
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Kuun v. Wei et al., Appellants. 


1. Practice: apMISSIONS IN THE PLEADINGS: EVIDENCE. A party can- 
not avail himself of evidence in conflict with admissions contained 
in his own pleadings. 


2. Partnership: PARTNER’S LIABILITY FOR TORTS OF CO-PARTNER IN 
rfHE BUSINESS. A partner has authority by reason of the partnership 
relation, and without the express assent of his co-partners, to sue 
in the name of all the co-partners for the recovery of a partnership 
debt ; and if the suit be by attachment, and goods of a stranger are 
wrongfully seized by order of one, all the co-partners will be liable. 

3. Bona Fide Purchaser: rstorre.. If creditors enter into a com- 
position agreement with their debtor and sign a receipt for the 
agreed amount, and a third party, relying upon this, in good faith 
advances money to the debtor to enable him to settle with his cred- 
itors, and in consideration of the advances, receives a transfer of 
property from the debtor, the transfer will be valid as against the 
creditors, though they are in fact never paid. Thisis not upon the 
principle of estoppel, but because the transferee is a bona fide pur- 
chaser. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
J. Meg C. H. Krum and C.F. Moulton for appellants. 


John MeGafiey, T. A. § H. M. Post and L. A. Steber 


for respondent. 


1. Defendants were estopped from setting up the fact of 
‘a partial levy by reason of their answer itself, whereby it 
is admitted in terms that under their writ the sheriff did 
attach and seize upon the property described in the peti- 
tion. Herman on Estoppel, § 348; Vandervoort vr. Smith, 2 
Caines 155; Greenleaf Ev., $$ 27, 205; 1 Phil. Ev., 454, 
note 129. 

2. No clearer case of a confederated plan carried out 
in concert to seize the whole stock and divide the proceeds 
could be established by testimony. It was in evidence 
on both sides without any conflict that the defendant, Jo- 
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seph Weil, concerted and co-operated with the others of 
Massman’s attaching creditors in swearing out the several 
writs of attachment; that in pursuance of such concerted 
action, Joseph Weil, with the other creditors, employed 
the same attorney to bring the suits, and procured the same 
_ Officer to make the levies; that the levies were made one 
after another as fast as the papers could be prepared, on 

the 9th day of Nevember, 1871, between the hours of nine 
and a half and eleven a. m.; that by virtue of these levies 
and after they were all made, the goods were seized, car- 
ried away and sold, and the proceeds of the sale divided 
among the attaching parties; that one of these writs was 
sued out in favor of the defendants Weil; that this was 
levied upon all the goods; that Joseph Weil personally 
gave the deputy sheriff directions in regard to the seizure. 
Under these circumstances the Weils are liable for the 
whole damages. In trespass all are principals, and those 
who direct a trespass or assent to it for their benefit, are 
equally liable with those who commit it; nor is it neces- 
sary that a party should actually participate in the act of 
seizing and removing the property ; if he directs or assents 
to the trespass, as by directing the sheriff to levy upon the 

property, he is liable. Canifar vr. Chapman, 7 Mo. 176 
Page v. Freeman, 19 Mo. 423; Allred v. Bray, 41 Mo. 487; 
MeMannus v. Lee, 43 Mo. 208; Murphy v. Wilson, 44 Mo. 
322; Perrin v. Claflin, 11 Mo. 14; MeNecley v. Hunton, 30 
Mo. 382; Bliss Code Plead., § 82; 1 Chitty Plead., 85, 87, 
185 ; Cooley Torts, p. 135; Goetz v. Ambs, 27 Mo. 32; Dam- 
eron v. Williams, 7 Mo. 141; 2 Greenleaf Ev., § 621; Man- 
dlebaum v. Russell, 4 Neb. 351; Berry v. Fletcher, 1 Dill. 67; 
Smith v. Felt, 50 Barb. (N. Y.) 612; Lewis v. Johns, 34 Cal. 
629; Berry v. Kelly, 4 Rob. (N. Y.) 106; Eddy v. Howard, 
23 Iowa 183; Stone v. Dickinson, 5 Allen 29; Ously v. 
Hardin, 23 Ill. 403; McCarron v. O’Connell, 7 Cal. 152; 
Carney v. Reed, 11 Ind. 417; Bard v. Yohn, 26 Pa. St. 489; 
Elis v. Howard, 17 Vt. 330; Brewster v. Gauss, 37 Mo. 518. 
3. Plaintiff’s instruction number 5, to the effect that. 
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if Kuhn made his advancements on the faith of the com- 
position papers and receipts signed by the Weils, the latter 
were estopped from setting up any claim to the goods, was 
properly given. Garnhart v. Finney, 40 Mo. 449; Chou- 
teau v. Goddin, 39 Mo. 229; Taylor v. Zepp, 14 Mo. 482; 
Newman v. Hook, 37 Mo. 207; Bunce v. Beck, 46 Mo. 327; 
O’ Shea v. Collier White Lead Co., 42 Mo. 403; Smith v. 
Owens, 21 Cal. 11; Hodgson v. Wightman, 1 Hurlst. & Colt. 
810. 


Henry, J.—This is an action originally against Joseph 
and Max Weil, and other defendants, for unlawfully seiz- 
ing and converting to their own use a stock of goods, the 
property of plaintiff, alleged to be of the value of $11,000. 
The suit was dismissed as to all the other defendants, and 
Joseph and Max Weil filed their answer, denying gener- 
ally the allegations of the petition, and alleging specifically 
the seizure of the goods as the property of one Massman, 
by the sheriff of St. Louis county, under an attachment in 
their favor against said Massman, and that before the at- 
tachment was issued, Massman, in order to defraud his 
creditors, executed a bill of sale of the goods in controversy 
to the plaintiff, and that defendants were creditors of said 
Massman. There was a replication denying the alleged 
fraud, and on the issues thus made, there was atrial which 
resulted in a verdict and judgment for plaintiff, which, on 
appeal to the court of appeals, was aflirmed, and defend- 
ants have prosecuted an appeal to this court. 

One of the principal questions discussed in the brief of 
appellants’ counsel cannot be considered on its merits. It 
1 practice: aq. 18 Settled by the pleadings. The seizure of 
men din ge: ie the goods is admitted by the answer, and all 
— the evidence tending to show that the prop- 
erty had been previously seized under other attachments 
issued at the suit of other creditors, was inadmissible under 
the pleadings, and if defendants desired to avail themselves 
of such defense, they should have amended their answer. 
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They admit and justify the seizure under their attachment, 
and cannot now be heard to say that their answer is untrue. 

We might dispose of this cause by simply adopting 
the opinion delivered by the court of appeals, but will no- 
tice briefly one of the points made in the’brief, because so 
strenuously urged upon our attention. 

By the second instruction the jury were told that 
plaintiff was entitled to recover in this action against the 
. nomena ie: defendants, or either of them, who author- 

or torts of co- ized or sanctioned such seizure. The de- 

usiness, fendants were Joseph and Max Weil, part- 
ners in business, and the attachment suit, under which the 
goods were seized, was instituted by the firm, or by Joseph 
Weil in the name of the firm, on an indebtedness to the firm: 
and the institution of such a suit by one of the co-partners 
is within the scope of his authority. For such torts as are 
committed by one partner, in the course of the business of the 
partnership, all are liable, although the others may not have 
expressly assented to the act. Story on Part., $166. Each 
partner is a general agent for the other as to all matters 
within the scope of the partnership dealings, and has all 
necessary authority to carry on the partnership and do 
such things as are usually done by partners, in the business 
they are engaged in. Story on Part., § 101. Under this 
general authority, the right of one partner in a mercantile 
firm, without consulting his co-partners, to sue in the 
name of all the co-partners for a debt due the firm, either 
in an ordinary action, or one in attachment, cannot be 
questioned, and it is a logical conclusion from the elemen- 
tary doctrines announced by Story, and well sustained by 
the authorities, that all the co-partners are liable to any 
one whose goods have been wrongfully seized under suck 
attachment by the direction of the partner instituting the 
suit. 

If the defendants were strangers to each other, and 
were sued for a joint trespass, and such an instruction as 
the one complained of were given, it might be open to the 
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criticism made by defendants’ counsel; but under the cir- 
cumstances of this case, the words “authorized” or “ sanc- 
tioned ”’ required no explanation, because the only evidence 
of authority for, or sanction of, the seizure given by Max 
Weil was the institution of the suit by Joseph, and the di- 
rection given by him to the sheriff to levy the attachment 
on the property in question. If the jury could have been 
misled by the instruction, to take anything else as an au- 
thorization or sanction of the seizure by Max Weil, it 
could not have prejudiced the defendant Max, because the 
existence of the partnership, the institution of the suit for 
a partnership debt, and the direction by Joseph Weil to 
the sheriff to make the seizure, are clearly established by 
the evidence, and fully warranted the jury in finding that 
both the defendants authorized and sanctioned the levy. 
For these reasons, and those given by the court of appeals 
in its opinion delivered herein, the judgment is affirmed. 
All coneur. 


On Motion for Rehearing. 


Henry, J.—This court did not place “its chief reason 
for an aflirmance of the judgment below on the ground of 
the admission of appellants in the amended answer, of the 
seizure of all the property mentioned in the petition.” 
We did say that this admission precluded them from con- 
troverting the fact; but the affirmance was, also, expressly 
based upon the grounds stated in the opinion delivered by 
the court of appeals, among which will be found the fol- 
lowing: “There was abundant evidence from which the 
jury might find that defendants Joseph and Max Weil, 
acting in concert with their co-defendants, directed the 
sheriff to seize, and that the sheriff did, by their direction, 
seize and sell as the property of Massman, goods which the 
plaintiff had bought, which he then owned, and in which 
Massman had no interest whatever. There was unity of 
interest and of action on the part of all these attaching 
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creditors; there was no contest or controversy as to prior- 
ity; but they would seem, from the evidence, to have been 
all principals in one joint trespass, directing and managing 
it together for a common purpose, except as to Max Weil; 
and as to him,there was evidence that he assented to the 
transaction for his benefit, and received a share of the pro- 
ceeds of the sale of the goods.’”’ The evidence fully war- 
ranted the above remarks of the court of appeals. The 
goods were all seized, and Joseph Weil, acting for, his firm, 
was in at the beginning, directing the seizure of the goods, 
und he and Max received their proportion of the proceeds 
of the sale. 

The fifth instruction for plaintiff declared, that if de- 
fendants signed the composition agreement, agreeing to 
3. Bona ripe pur. Feceive twenty-five per cent in full of their 
CHASER: estoppel. claim against Massman, and signed a receipt 
for that amount, which, with the composition agreement, 
was shown to plaintiff, who, relying upon the settlement 
evidenced by such papers, in good faith advanced money 
to Massman to enable him to settle with his creditors, and 
in consideration of such advancement, Massman transferred 
to him the stock of goods in question, defendants are es- 
topped from claiming the goods against plaintiff. If the 
facts mentioned in that instruction existed, the plaintiff 
was a bona fide purchaser; and proof of these facts con- 
clusively disproved the alleged fraud, and the court might 
properly have instructed the jury, that, if they so found 
the facts, their verdict should be for plaintiff. The facts 
did not create a technical estoppel, and the use of that 
term was inaccurate; but as the result, if those facts were 
found, and the instruction had been as it should have been 
framed, could not have been different, by reason of such 
difference in the instruction, we cannot, for that verbal in- 
accuracy, reverse the judgment. On those facts, defend- 
ants had no right to enforce payment of their debt against 
these goods, although, in tact, the twenty-five per cent 
tipulated for had not been paid. So far as plaintiff and 
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defendants in this suit are concerned, the case stood pre- 
cisely as if it had been paid, in which event they would have 
had no demand against Massman. Certainly if defendants 
signed that composition agreement, and executed a receipt 
for twenty-five per cent, in full of their demand against 
Massman, on the faith of which plaintiff honestly bought 
the goods, the purchase thereof by the plaintiff of Mass- 
man could not have been fraudulent as between plaintiff 
and these defendants, and evidence of such facts was ad- 
missible on that issue. The cases and authorities cited in 
support of the proposition, that an estoppel must be pleaded 
if a party would avail himself of itghave no application. 
The instruction does not ignore the other issues in the case, 
and if “decisive of the case,” it can only be because the 
evidence clearly established the facts upon which it was 
predicated. The motion is overruled. All concur. 


Buescuine, Appellant, v. Tue St. Louis Gasticut Company. 


1. Excavation at Street Line: purty ANp LIABILITY OF OWNER OF 
PREMISKS—OF HIS TENANT: NEGLIGENCE: NUISANCE. A lot owner 
has an undoubted right, in the absence of any law or ordinance to 
the contrary, to make and maintain an opening or area in his lot at 
the street line; but it is his duty so to guard it as to render it secure 
for persons using the street ; and he is liable to all persons lawfully 
using it, who, while exercising ordinary caution, are injured by rea- 
son of his neglect to provide guards fand the liability is the same 
however long the premises may have been in that condition, and 
though there were other such openings in the vicinity; and it at- 
taches toa tenant equally with the owner--and this though the 
opening was there before the tenancy began. 

2. Negligence: PRESUMPTION OF CARE: CONTRIBUTORY NEGLIGENCE: 
BURDEN OF PROOF : EVIDENCE NECESSARY TO NON-SUIT PLAINTIFF. The 
court re-affirms the rule that it is not incumbent upon the plaintiff, 
in an action for negligence, in the first instance to show that he was 
free from negligence or in the exercise of ordinary care at the time 
of receiving the injury complained of, but that the concurring neg- 
ligence of plaintiff is a matter of defense, and the burden of show- 
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ing it is, therefore, upon the defendant. If, however, it. appears, 
without any conflict of evidence, from the plaintiff's own case, or 
from the cross-examination of his witnesses, that he was guilty of 
negligence proximately contributing to produce the injury, it is the 
duty of the court to take the case from the jury, by declaring, as a 
a matter of law, that the plaintiff cannot recover. 


Demurrer to Evidence: wHaT INFERENCES OF FACT THE COURT 
MAY DRAW. In passing upon a demurrer to the evidence, the court 
is required to make every inference of fact in favor of the party of- 
fering the evidence which a jury might, with any degree of propri- 
ety, make in his favor; and if, when viewed in this light, it is 
insufficient to support a verdict in his favor, the demurrer should 
be sustained. But the court is not at liberty to make inferences of 
fact in favor of the demurrant, to countervail or overthrow either 
presumptions of law or inferences of fact in favor of the other party. 
Hence, where knowledge on the part of the plaintiff’s intestate of 
the existence of a dangerous opening might, if proven, have been 
fatal to recovery ; Held, that, upon a demurrer to the evidence, the 
court could not infer such knowledge from the single fact that the 
intestate, (a man whose faculties were apparently not called in ques- 
tion,) had for several years lived on the same street, within half a 
block of the opening. 

Dangerous Excavations near the Highway: RIGHTs AND Dv- 
TIES OF TRAVELERS: NUISANCE. No one is required to abandon a 
convenient or accustomed route of travel in a city because of a dan- 
gerous excavation near the highway, unless the use of the way un- 
der the circumstances would be inconsistent with the exercise of 
reasonable and ordinary care. A traveler, if injured thereby, may 
recover notwithstanding his knowledge of the danger, provided he 
was at the time using ordinary care. 

: THE RULF OF NEGLIGENCE IN SUCH CASE. It cannot be laid 
down as a legal proposition that one who falls into an unconcealed 
opening adjoining a highway is guilty of negligence if he did not 
see it, and if he did see it, is guilty of negligence in not avoiding it. 
The true rule is, that he is guilty of negligence if he did not see it, 
provided he would have seen it by exercising ordinary care ; and if 
he saw it he is guilty of negligence in not avoiding it, provided he 
could have avoided it by the exercise of ordinary care. 

Personal Injuries: PRESUMPTION OF ORDINARY CARE: EVIDENCE. 
The law presumes that the plaintiff in an action to recover damages 
for injuries sustained at the hands of another, was at the time of 
the injury in the exercise of ordinary care. Slight circumstances, 
however, in the absence of direct evidence, may overthrow this 
presumption. The habits and character of the person injured, his 
mental and physical condition shortly before the injury, the location 
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and character of the object or instrumentality causing the injury, 
and the nature of the injury itself, are all to be considered by the 
jury. 

7. Meaning of the word “Situation.” The trial court declared 
the law to be that “‘ ordinary care means that degree of care which 
may reasonably be expected of a person in the situation of plaintiff's 
husband at the time the accident occurred.” Held, that the word 
‘situation ’ as here used has reference to the probable surround- 
ings of plaintiff’s husband at the time of the accident, not to his 
physical and mental condition ; and the instruction could not, there- 
fore, be construed to mean that if plaintiff’s husband was not en- 
tirely sober at the time of the accident, of which there was some 
evidence, he had fulfilled the requirements of the law as to ordi- 
nary care if he took such care asa man not entirely sober would 


take. 
Appeal from St. Louis Court of Appeals. 
REVERSED. 
Broadhead, Slayback & Hauessler for appellant. 


Upon the testimony adduced for the plaintiff, a prima 
facie case of negligence on the part of defendant was made 
out. It showed a careless and dangerous pitfall constructed 
by defendant in the very heart and center of a great city ; 
that defendant had failed to erect any railing or guard to 
protect passengers from falling therein, where so many 
were liable to fall; that plaintiff’s husband had been caught 
in the trap of defendant, and was found dead in it under 
circumstances necessarily justifying the inference that the 
fatal disaster could never have happened but for the neg- 
ligence of defendant. The evidence warranted the circuit 
court in submitting the case to the jury. Hall v. Fond du 
Lac, 42 Wis. 274; Congreve v. Smith, 18 N. Y. 79; Cassidy 
v. Angell, 12 R. 1. 447; Morgan v. I. § St. L. B. Co., 5 Dill. 
C. C. 96; s.¢., 7 Cent. Law Jour. 311; Cooley on Torts, p. 
660; Vale v. Bliss, 50 Barb. 358; Stratton v. Staples, 59 Me. 
94; Davis v. Hill,41 N. H. 329; Baltimore § Ohio R. R. Co. 
v. Boteler, 38 Md. 568; Beck v. Carter, 68 N. Y. 283; Wettor 
v. Dunk, 4 Fost. & Fin. 298; Willey v. Portsmouth, 35 N. 
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H. 303 ; Coggswell v. Lexington, 4 Cush. 807; Hayden v. At- 
tleborough, 7 Gray 338; Jones v. Waltham, 4 Cush. 299; Pal- 
mer v. Andover, 2 Cush. 600; Barnes v. Ward, 2 Carr. & 
Kir. 666; Staples v. Town of Canton, 69 Mo. 593; 2 Dillon 
Munic. Corp., § 789; Oliver v. Kansas City, 69 Mo. 79; 
Blake v. St. Louis, 40 Mo. 569; Bowie v. Kansas City, 51 
Mo. 454; Hicks v. P. R. R. Co., 64 Mo. 439; Bassett v. St. 
Joseph, 53 Mo. 298. 

The fact that the premises were in the possession of a 
tenant and not of the gas company, does not relieve the lat- 
ter of liability. Shearman & Redfield on Neg., $$ 498 
to 502; Wharton on Neg., § 817; Leslie v. Pounds, 4 
Taunt. 649; Bishop v. Trustees, ete., 28 Law Jour. Q. B. 215; 
s. @, 1 Ell. & Ell. 697; Durant v. Palmer, 5 Dutch. (29 N. 
J. L.) 544; Pickard v. Collins, 23 Barb. 444; 1 Addison on 
Torts, 197, 202, 203, 205, 206, 228. If it be true that it is 
customary for such pitfalls to be exposed in the crowded 
streets of St. Louis, (which we deny,) it is full time that a 
stop should be put to such an unlawful and murderous cus- 
tom. Human life is sufficiently precarious without multi- 
plying reckless devices for its untimely taking off. The 
idea that a man can be allowed to dig a deadly pit right 
in the-path of thousands of human beings, and then claim 
it is all right because others do it; or because others have 
passed that way and yet escaped; or, because every man 
must be on the everlasting alert and keep himself out of 
it, or stand the blame of his misfortune, which could never 
have happened but for the reckless act of the trap-maker, 
presents a mode of reasoning that has never received the 
sanction of our more enlightened tribunals. Morissey v. 
Wiggins F’. Co., 47 Mo. 521. 


Cline, Jamison § Day for respondent. 


1. The proof established the fact affirmatively, that 
deceased must have been guilty of negligence in getting 
into the cellar-way, and becoming the first victim of an 
accident, since its construction, in twenty-four years. When 
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the nature and character of the accident, (in the absence 
of any proof whatsoever showing how it occurred,) dis- 





closes a presumption of negligence in the deceased, or 
makes it probable that he failed to exercise the ordinary 
care of prudent and careful men, in passing the point of 
danger, then the plaintiff is not entitled to recover. Thomp- 
sonv. N. M. R. R. Co., 51 Mo. 190. As the alleged negli- 
gence of defendant was inert, and the deceased at the time 
of the accident, was the active party and is alleged to have 
been walking along the street, by his own volition he 
brought himself in contact with the danger, and this made 
it incumbent on him to exercise ordinary care; and under 
the circumstances of this case, should have pleaded and 
proved the fact. 

2. By the second instruction given for the plaintiff 
the jury were told that “ordinary care means that degree 
of care which may reasonably be expected of a person in 
the situation of plaintiff’s husband at the time the accident 
occurred.” What could be reasonably expected of a man 
in his situation, and what was his situation at the time he 
received the injuries? It seems he was drunk. What 
would reasonably be expected of a drunken man _ navi- 
gating the wet and slippery street in the night time? That 
he would stagger into this or some other stairway and 
break his neck, although the street had been used in its 
present condition for twenty years without accident. The 
definition of ordinary care furnished by this instruction is 
unknown both to the common and civil law. Shearman 
& Redfield on Neg., § 30; Mackey v. N. Y. Cent. R. R. Co., 
27 Barb. 542; Toledo, etc., R. R. Co. v. Goddard, 25 Ind. 
185; Cleveland &. R. Co. v. Terry, 8 Ohio St. 570; Pa. R. 
R. Co. v. MeTighe, 46 Pa. St. 316; Mackay v. N. Y. C. R. 
R. Co., 35 N. Y. 75. 

3. If the deceased had been stricken down by de- 
fendant while in the street, the mere tact of his being on 
the street would be sufficient justification to him. But as 
he was found in defendant’s cellar-way at the side of the 
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street, it becomes obligatory on plaintiff to allege and prove 
that he got there without any negligence on his part, and 
the mere fact that he was found there, is no justification 
for his getting there, nor does it exclude the presumption of 
his getting there by reason of his own carelessness, or tend 
to show that he was in the exercise of ordinary care at the 
time. Murphy v. Deane, 101 Mass. 466; Jrow v. Vt. C. 
R. R. Co., 24 Vt. 487; Birge v. Gardiner, 19 Conn. 507; 
Warren v. Fitchburg R. R. Co., 8 Allen 227; Allyn v. B. § 
A. R. R. Co., 105 Mass. 77; Baird v. Morford, 29 lowa 
539. 

4. The plaintiff should have been non-suited. Bridges 
v. N. DL. Ry. Co., L. R., 7 H. L. 213; Skelton v. L. § NeW. 
Ry. Co., L. R., 2 C. P. 631; Pennsylvania R. R. Co. v. Rath- 
geb, 32 Ohio St. 66; Havens v. E. Ry. Co., 41 N. Y. 296; 
Galena, ete., R. R. Co. v. Loomis, 13 Il. 539; Ernst v. H. R. 
R. R. Co., 39 N. Y. 61; Harlan v. St. L., K. C. & N. Ry, 
Co., 64 Mo. 480; s. ¢., 65 Mo. 22; Fleteher v. A. & P. RR. 
Co., 64 Mo. 484; Railroad Co..v. Houston, 95 U.8. 697; 
Maher v. A. & P. R. R. Co., 64 Mo. 267; Wharton on Neg.. 
§ 384; Shearman & Redtield on Neg., s§ 488, 488 a; Gor- 
ton v. B. Ry. Co., 45 N. Y. 662; Cotton v. Wood, 8 C. B. (N. 
S.) 566; Rrown v. St. P. & M. Ry. Co.,22 Minn. 165; Rey- 
nolds v. N. Y. C.g H. R. R. R Co., 58 N. Y. 248; Johnson 
v. Hudson R. R. Co., 20 N. Y. 66; Wilds v. Hudson R. R. 
Co., 24 N. Y. 480; Davis v. N. C.§ H.R. R. Co., 47 N. 
Y. 400. 


Hoveu, J.—This was an action against the St. Louis 
Gaslight Company, as owner, and one Barnes, the tenant 
in possession of a certain building on Pine street, in the 
city of St. Louis, for negligence in not guarding the en- 
trance to an area or openirg in front of said building, and 
abutting upon the sidewalk, into which it is alleged the 
plaintiff’s husband fell on the night of January 22nd, 1876, 
and was thereby killed. 

The building in question is located on the north side 














OCTOBER TERM, 1880. 


Buesching v. The St. Louis Gaslight Company. 





of Pine street and on the west side of and adjoining an 
alley which runs north and south through the block lying 
between Second and ‘Third streets. All the houses on the 
north side of Pine street between the alley and Third street 
are set back two feet and six inches from the north line of 
the sidewalk. The opening in question is about eight feet 
long, east and west, three feet nine inches deep, and two 
feet five inches wide, and is, therefore, outside the sidewalk 
and on defendant’s ground ; and, being designed to fur- 
nish means of descent to the cellar or basement of their 
building, had five straight stone steps, and two winding 
ones at the bottom leading to the basement door. The 
top step, which is eight inches wide, is flush with the east 
wall of the building, which is on the west line of the alley, 





and the descent into the cellar, therefore, begins just eight 
inches from the east wall. This opening is guarded by a 
railing at the west end, and had also a railing on the south 
side, extending to within two feet of the east edge of the 
top step, so that persons might step from the sidewalk on 
the second step. But the eastern end or entrance had no 
guard or barrier of any kind. There are several openings 
of the same kind in the block, and the testimony tended 
to show that similar openings existed throughout the city. 

Buesching, at the time of his death, kept a saloon on 
Chestnut street between Main and Second streets, two 
blocks distant from the place of the accident, and lived 
with his family over his saloon. He was an industrious 
man, attentive to his business, and tnough in the habit of 
drinking, was not a drunkard. He was last seen alive by 
the barber at a shop on Olive street, near Second, who knew 
him well, and had been in the habit of shaving him every 
Saturday night for two years. At 9 o’clock p. m., of Jan- 
uary 22nd, which was Saturday, Buesching went to this 
barbershop and was shaved. He waited until the shop was 
closed, and asked the barber to take a drink with him, 
which he declined to do. It does not appear that deceased 


took a drink, and the testimony is that there were no sa- 
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loons then open in that vicinity. The barber testified that 
when he was at the shop he was rational and knew what 
he was about. He could not say that he had been drink- 
ing, for he saw no effects of it. He further testified: “Ile 
might have been drinking, but I never saw him so intoxi- 
cated as not to be able to take care of himself and to walk, 

and never saw him stagger, and never saw him affected by 
liquor.? They walked together from the shop to the cor- 
ner of Second and Olive streets. where they separated about 
a quarter to ten o'clock, the barber going west on Olive 
and the deceased going north on Second. At the time it 
was thawing and raining, the walks were muddy and slip- 
pery, and Buesching was wearing low-cut slippers, and had 
neither overcoat nor umbrella. He was never seen alive 
afterward. 

On the next morning, about seven o'clock, he was 
found dead at the bottom of the cellar entrance in front of 
the gas company’s building, lying on his back, with his 
feet up the steps and his head against the basement door, 
with his neck broken, and no marks of personal violence 
on his body. His watch and other valuables were on his 
person. His pantaloons were unbuttoned for a short dis- 
tance in front, and there was a urinal in the alley. There 
was a gas lamp burning that night on the opposite side of 
the street, thirty-four feet from the cellar-way in which 
Buesching was found. He had kept a saloon for six years 
at the corner of Second and Pine streets, half a block distant 
from this cellar-way, which had then been there for nearly 
twenty years. The plaintiff recovered judgment in the 
circuit court, which was reversed by the court of appeals, 
the latter court holding that on the facts stated the circuit 
court should have taken the case from the jury. The 
plaintiff brings the case here by appeal. 

As the opening was upon defendant’s own ground, 
although abutting upon the sidewalk, they had an undoubted 
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\. excavation ar Tight, in the absence of any law or ordinance 
and: tability et to the contrary, to make and maintain it, 
of his tennt: but it was their duty to so guard the entrance 
negligence: nuis ‘ ’ ay . 

ance as to render it secure for persons using the 
sidewalk, and they are liable to all persons lawfully using 
the sidewalk, who, while exercising ordinary caution, are 
injured thereby. This, we think, is well established by the 
authorities. In Cooley on Torts, page 660, it is said: “If 
one make an excavation so near the line of the highway, 
that one Jawfully making use of the highway might acci- 
dentally fall into it, his duty to erect guards as a protection 
against such accidents is manifest, and he will be respon- 
sible for injuries occasioned by his neglect to do so.” In 
Shearman & Redtield on Negligence, section 360, it is said: 
* Where an area is excavated by the side of the street, it 
must be surrounded by a secure fence, and where an open- 
ing is made into a cellar, it must be covered with a lid or 
fap of ordinary and sufficient strength. The want of such 
guards creates a public nuisance, for which the tenant is 
liable to any person injured thereby, even though the 
premises were leased in that condition.” If the owner lets 
the premises with the nuisance upon it, and the tenant 
allows it to remain, they are jointly and severally liable for 
injuries occasioned thereby. Ib., § 361. In Coupland v. 
Hardingham, 3 Camp. 398, it appeared that there was an 
urea in front of defendant’s house, which was descended to 
by three steps from the street, and from which there was 
a dvor leading into the basement story of the house; there 
was no railing or fence to guard the area from the street, 
and the plaintiff passing by on a dark night fell into it and 
had his arm broken. The defense set up was that the 
premises had been in exactly the same situation as far back 
as could be remembered, and many years before the de- 
fendant was in possession of them. Lord Ellenborough 
said that however long the premises might have been in 
this situation, as soon as the defendant took possession of 
them he was bound to guard against the danger to which 
the public had been before exposed, and that he was liable 
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for the consequences of having neglected to do so, and the 
learned judge said, that the area belonged to the house, 
and it was a duty which the law cast upon the occupants 
of the house to render it secure. Thompson on Neg., 327. 
In Jarvis v. Dean, 3 Bing. 447, the plaintiff recovered 
damages for injuries sustained by falling into an open, un- 
guarded area adjoining the street, and no question was 
made as to his right of action. Barnes v. Ward, 67 Eng. 
Com. Law 392, (9 Man.Gran. & 8.,) was an action under Lord 
Campbell’s act, brought by the administrator of Jane Barnes 
to recover damages for her death, occasioned by the failure 
of the defendant to properly guard, fence off and railin a 
certain hole or area abutting upon the footway, into which 
while lawfully passing upon said footway she slipped and 
fell. This case was most elaborately argued, and in con- 
sequence of doubts entertained by the court as to the duty 
of the defendant to fence otf the excavation, a second ar- 
gument was directed, and after the fullest consideration, 
and an examination of the original nisi prius records in 
Coupland v. Hardingham and Jarvis v. Dean, as to the loca- 
tion of the areas in question in those cases, the court said : 
‘“‘ It appears to us, after much consideration, that the defend- 
ant, in having made that excavation, was guilty of a public 
nuisance, even though the danger consisted in the risk of 
accidentally deviating from the road.” So, also, in the 
ease of Hadley v. Taylor, Law Rep., 1 C. P. 53, Erle, C. J., 
said: “The plaintiff seeks compensation for an injury 
which he has sustained through falling into a hole on the 
defendants’ premises. The hole was not upon the public 
highway, but distant from it about fourteen inches. I 
think, however, the defendants (assuming them to be in 
possession of the adjoining premises) would be liable for a 
uuisance to the highway, if the excavation were so near to 
it that a person lawfully using the way and using ordinary 
caution, accidentally slipping, might fall into it.” To the 
same effect are Snow v. Provincetown 120 Mass. 580; Bush 
v. Johnson 23 Pa. St. 209, and Temperance Hall Asso. v. Giles, 
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33 N. J. L. 260. In the case last cited, it was held that in 
order to show that the area in question was not a nuisance, 
it was not competent to prove that over ten thousand per- 
sons had passed and repassed the area every year after it 
was made, without accident; that such areas were common 
in the city; and that it was the custom to protect them as 
the area in question was protected. There can be no ques- 
tion then, as to the liability of the defendants, if the de- 
ceased was, at the time he was precipitated into the open- 
ing, in the exercise of ordinary care. 

It has been repeatedly decided by this court that it is 
not incumbent upon the plaintiff, in the first instance, to 
2. SEGLIGENCE: show that he was tree from negligence, or in 


presumption of ~ 


care: ce. ntributo warntena ; ~itnary reara « ) > ° 
sere oe tirenae, the exercise of ordinary care at the time ot 


bure 1 of of: 2. if * -« ’ ° . 
at tee nee, Teceiving the injury complained of, but that 


ry to nonesult 
plaintiff. 


a matter of defense, and the burden of showing it is, there- 
fore, upon the defendant. If, however, it appears, without 
any conflict of evidence, from the plaintiff’s own case, or 
trom the cross-examination of his witnesses, that he was 
guilty of negligence proximately contributing to produce 
the injury, it would be the duty of the court to take the 
ease from the jury, by declaring as a matter of law that 


the coneurring negligence of the plaintiff is 


the plaintiff cannot recover. 

We are thus brought to a consideration of the main 
question in this case: Has the court of appeals erred in 
deciding that the cireuit court should, on the plaintiff’s 
own testimony, have declared that the plaintiff could not 
recover? The point is not without difficulty. Two main 
facts, however, are clear: First, that the defendants were 
guilty of negligence in leaving the opening unguarded at 
its entrance. Second, that the plaintift’s husband was 
found on the morning of January 23rd, 1876, lying on his 
back with his neck broken, his head and shoulders at the 
bottom of the passage, and his feet and limbs resting on 
the steps above him, his body free from any marks of per- 
sonal violence, and his watch and money and other valu- 
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ables unmolested. We think it a fair and reasonable 
inference from the surroundings and condition of the de- 
ceased when found, that he was not murdered, although 
the facts proven do not absolutely exclude the possibility 
of murder. There is no presumption of law that deceased 
committed suicide—and if his surroundings when found 
did not indicate how he came to be there, the presumption 
would be that it was the result of accident. Lancaster r. 
Washington L. Ins. Co., 62 Mo. 129. It is not shown how, or 
at what hour, he got there. No witness saw him fall, but 
his position and condition when found would indicate that 
he did fall, either sidewise or backward, head-long down 
the steps. The physical facts, just mentioned, taken by 
themselves, are sufficient to warrant a jury in drawing such 
an inference as to the manner of his death. Courts and 
juries constantly act upon such testimony, and we do not 
understand its sufficiency for this purpose to be denied by 
the counsel for the defendants. 

Taking it for granted then that Buesching fell into 
the opening, or what is tantamount thereto, that there is 
& DEMURRER To testimony from which that fact eould be 
inferences of fact found, the next question is, is there evidence 
draw. on which a jury should be permitted to find 
that at the time of his fall the deceased was in the exercise 
of ordinary care. The argument of defendants’ counsel 
is, that if the deceased saw this entrance, he was negligent 
in not avoiding it. If he did not see it, he was negligeut 
in not looking, as it was in plain view and well known to 
him, and had been for years before; that ordinary care 
and prudence required him to look to his steps, and had 
he done so, he could not have failed to see it; and there- 
fore, it follows that he came to his death by reason of his 
own negligence contributing thereto. It does not appear 
from direct and positive testimony that the deceased knew 
of the existence of the opening in question—one witness 
‘loes indeed say “ he knew of the condition of the street, for 
it had been in the same condition for ten or fifteen years,” 
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but this statement plainly imports no more than that the 
witness supposed he knew it because it had existed for ten 
or fifteen years. Knowledge on the part of the deceased 
may, however, be inferred from the fact that be lived for 
several years on the same street, within half a block of 
the opening. But this is an inference of fact favorable to 
the defendants, which it is not permissible for the court to 
draw, in passing upon a demurrer to the evidence. Such 
inference could only be drawn by a jury after the sub- 
mission of the cause to them on the merits. In passing 
upon a demurrer to the evidence, the court is required to 
make every inference of fact in favor of the party offering 
the evidence, which a jury might, with any degree of pro- 
priety, have inferred in his favor, and if, when received in 
this light, it is insufficient to support a verdict in his favor, 
the demurrer should be sustained. Wilson rv. Board of Hd- 
ucation, 63 Mo. 137. But the court is not at liberty, in 
passing on such demurrer, to make inferences of fact in 
tavor of the defendant, to countervail or overthrow either 
presumptions of law or inferences of fact in favor of 
the plaintiff; that would clearly be usurping the prov- 
ince of the jury. So that if it were essential, in order 
to sustain the demurrer to the evidence, that it should ap- 
pear to the court at the close of plaintiff’s case that the 
deceased had knowledge of the opening in question, inas- 
much as such knowledge could only appear by way of in- 
ference in favor of the defendant from facts which were 
proven, the demurrer could not be sustained. In weigh- 
ing the argument of the defendants, then, the element of 
previous knowledge of the nuisance is to be eliminated. 

It may be proper, however, to remark in this connee- 
tion, that the rule which obtains between master and serv- 


+ Dancerous =~ ant, where there is knowledge on the part of 
THE HIGHWAY: 
rights and duties 

f travelers: nuis- . 
ance. -«d#Paratus, machinery, structures or grounds, 
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ble in its fullest extent to the relation which exists between 
the traveler upon a highway and the proprietor of the ad- 
jacent lands, who maintains a nuisance thereon abutting 
upon the highway and likely to produce injury. In the 
former case, unless there is complaint by the servant and a 
promise to repair by the master, the servant is held to as- 
sume the risk if he remains in the master’s employment. 
In the latter case, no person is required to abandon a con- 
venient or accustomed route of travel in a city, because of 
dangerous excavations near the highway, unless the use of 
the way under such circumstances would be inconsistent 
with the exercise of reasonable and ordinary care. Barton 
v. Springfield, 110 Mass. 131; Snow v. Provincetown, 120 
Mass. 580. And the traveler, if injured thereby, may re- 
cover, notwithstanding his knowledge of the existence of 
the nuisance, provided he was at the time using ordinary 
eare. Smith v. The City of St. Joseph, 45 Mo. 449; 
Thompson on Neg., pp. 1203, 1204, 1205, 1206, $§ 52, 53; 
Shearman & Redfield on Neg., § 414. 

The argument for the defendants, then, with the ele- 
ment of previous knowledge eliminated, stands thus: As the 





5. i the Tale opening was not concealed, but was obvious 
such case to the sight, the deceased was guilty of neg- 
ligence if he did not see it, and if he did see it, he was 
guilty of negligence in not avoiding it. These propositions 
are stated as abstract propositions, which must, if true, 
obtain in all cases, and not in this case only, for the cir- 
cumstances under which Buesching failed to see the cellar- 
way, or seeing it, failed to avoid it, are not shown by the 
testimony. These propositions, then, if they are true, and 
mean anything as applied to this case, mean that Buesching 
should, no matter what the circumstances surrounding him 
at the time, have seen the hole into which he fell, and seeing 
it, should, no matter how great the difficulty of so doing, 
have avoided it. If such be the law, it is quite plain that 
there never could be a recovery for an injury occasioned 
by an obvious defect in a highway. But such is not the 
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law. The lawis that the deceased was guilty of negligence 
if he did not see it, provided he would have seen it by ex- 
ercising ordinary care; and seeing it, he was guilty of 
negligence in not avoiding it, provided he could have 
avoided it by the exercise of ordinary care. 

Now, the law presumes that the deceased was in the 
exercise of ordinary care; and this presumption is not 
6. persona isye- OVerthrown by the mere fact of injury. 
tion of ordinary SHearman & Kedfield on Neg., § 44; Hoyt v. 
Sa 69h City of Hudson, 41 Wis. 105, 111; s. ¢., 
22 Am. Rep. 714; Gay v. Winter, 34 Cal. 153. This pre- 
sumption of due care always obtains in favor of a plaintiff 
in an action to recover damages for an injury sustained by 
him through the alleged negligence of another. If it were 
otherwise, the decisions of this court, which require the 
defendant to plead and prove as a defense the contributory 
negligence of the plaintiff or deceased, would be absurd. 
Slight circumstances, however, in the absence of direct 
evidence, may overcome the presumption of freedom from 
negligence which the law indulges. The habits and char- 
acter of the person injured, his mental and physical con- 
dition when last seen before the injury, the location and 
character of the object or instrumentality cansing the in- 
jury, and the nature of the injury itself, are all to be taken 
into consideration by the jury in determining whether he 
was free from fault when injured. 

In the case before us, there is no testimony whatever 
showing what the conduct of the deceased was when he 
fell into the opening, and the presumption of law being 
that he conducted himself with due care, it was for the 
jury to draw such inferences from the facts in evidence as 
would overthrow that presumption, and not for the court. 
Barton v. Railroad Co., 52 Mo. 253; Fernandes v. Sacra- 
mento City R. R. Co., 52 Cal. 45; Hoyt v. City of Hudson, 
41 Wis. 105, 111; Gay v. Winter, 34 Cal. 155. If it clearly 
appeared from the testimony of the plaintiff, without any 
contradiction, that the deceased was, when last seen, so 
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intoxicated as to be incapable of exercising ordinary care, 
the circuit court might very properly have taken the case 
from the jury. But such is not the testimony. We are 
ot opinion that the cireuit court did right to submit the 
case to the jury. 

This being so, it only remains to inquire whether there 
is any error in the instructions given at the request of the 
7. MEANING OF THE plaintiff. Only one instruction asked by the 
TION.” defendants was refused, and that was prop- 
erly refused. It does not correctly state the law. The 
only instruction given for the plaintiff, which is commented 
upon adversely by the court of appeals, and indeed the 
only one about the correctness of which there can be any 
question, is the third, the first paragraph of which, defines 
ordinary care as follows: “The court declares the law to 
be, that ordinary care means that degree of care which 
may reasonably be expected of a person in the situation of 
plaintiff’s husband at the time the accident occurred.” It 
is objected that as there was some testimony from which 
a jury would be at liberty to infer that the deceased was 
not entirely sober at the time of the accident, this instrue- 
tion was calculated to mislead, as what is known to the 
law as ordinary care is not to be expected of a person not 
entirely sober. Wedo not understand the word “ situa- 
tion” in this instruction to be used as denoting the physi- 
cal and mental condition of the deceased, but as referring 
to his probable surroundings at the time of the acci- 
dent. Under this instruction, if the jury believed that the 
deceased was not in a condition of mind or body to exer- 
cise that degree of care called for by his “situation ” or 
surroundings, of course they should have found for the 
defendants; and we see nothing in the case calculated to 
prevent them from taking that view of the instruction. 
The same phraseology is employed in some text books and 
in some adjudged cases, and it might, under some cirecum- 
stances, be misunderstood and be calculated to mislead the 
jury, but as we find no reference whatever in the instruc- 
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tions of the defendants, or in any of the instructions fo 
the plaintiff to the physical or mental condition of the de- 
ceased, it is fair to presume that no, such question was made 
before the jury. We think it plain, therefore, that the 
defendants have suffered no injury from the use of the 
word * situation ” in the instruction. 

It is unnecessary to comment upon the instructions 
given for the defendants. What we have said will in- 
dicate how far we deem them correct. The judgment of 
the court of appeals will be reversed, and that of the circuit 
court affirmed. The other judges concur, except SHERWOOD, 
C. J., who did not sit. 


THe State v. Connewzy, Plaintiff in Error. 


On the authority of The State v. Fancher, 71 Mo. 460, section 1561, Re- 
vised Statutes 1879, is held constitutional, and an indictment tounded 
on it sufficient. 


Error to Moberly Court of Common Pleas.—lon. G. H. 


Burckuartt, Judge. 





AFFIRMED. 
W. 7. MeCanne for plaintiff in error. 
D. H. McIntyre, Attorney General, for the State. 


Suerwoop, C. J.—The indictment in this case is bot- 
tomed on section 1561, Revised Statutes 1879. The only 
points are its legal sufficiency to sustain a conviction, and 
the constitutionality of the statute cited. These were quite 
recently considered by this court in the case of State v. 
Fancher, 71 Mo. 460. Therefore, judgment affirmed. All 


coneur. 
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l. Practice: evipence. Where the evidence is conflicting, this court 
will not disturb the findings of the trial court on the ground that 
they are against the weight of evidence. 

2. Law of Sister State: evipence. What is the law of a sister state 
is a question of fact, to be proved like any other fact by appropriate 
evidence. In the absence of such evidence, it will be presumed that 
the common law is in force. 

3. Husband and Wife: titie ro PeRsoNAL pRoperTY. ‘The act of 
March 25th, 1875, in relation to married women’s property, (R. 8. 
1879, 2 3296,) does not change the relative rights of husband and 
wife to personal property acquired in another state and brought by 
them, since the passage of that act, into this State. 

4. Justice’s Court; preapingc. The technical rules of pleading should 
not be enforced in suits before justices of the peace. <A statement 
in trover which describes the property taken as “‘ certain household 
goods,” withont anything more definite, is good, at least after ver- 
dict. 

5. Pleading: WAIVER. Where defendant is entitled by law to have a 
bill of items filed with the petition, he should insist upon his right 
in the trial court. If he goes to trial on the merits without insisting 
upon it, he will be deemed to have waived it. 


Appeal from Gentry Cireuit Court.—Hon. 8. A. Ricnarpson, 


Judge. 
AFFIRMED. 
B. F. Lucas for appellants. 


Ray, J.—This was an action of trespass commenced 
originally before a justice of the peace in Gentry county, 
Missouri, where, upon a trial before a jury, the plaintiff 
gota verdict and judgment for $30, from which the de- 
fendant appealed to the circuit court, where, upon a trial 
before the court without a jury, the plaintiff again got a 
judgment and verdict for $15, from which the defendants, 
after an unsuccessful motion for a new trial, bring the 
case here by appeal. 

The complaint filed before the justice, on which this 
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ac tion was founded, is as follows: “ Plaintiff states that 
on the 12th day of June, 1877, the defendants wrongfully ' 
and unlawfully entered the possession of the premises of 
the plaintiff, and wrongfully and unlawfully broke into the 
dwelling house of the plaintiff, situated in Gentry county, 
Missouri, and then and there unlawfully and wrongfully 
took and carried away certain household goods in said 
house situated and belonging to plaintiff, of the value of 
$25 ; that the plaintiff has been damaged by the unlawful 
and wrongful breaking into the dwelling house by the de- 
fendants in the sum of $25. Wherefore plaintiff prays 
judgment against the defendants for the said sum of $25 for 
the taking of said household goods, andthe further sum of 
$25 for the wrongful and unlawful breaking into plaint- 
iff’s house as aforesaid.” At the return day before the 
justice, the defendants filed a motion to dismiss the cause 
for the reason that no bill of items had been filed as re- 
quired by law, which motion was overruled by the justice. 
At the retrial of the cause in the circuit court, this motion 
Was not again renewed or insisted on, but the parties went 
to trial on the merits before the court without a jury. 
During the trial no exceptious were taken to any of the 
rulings of the court, nor were any instructions or declara- 
tions of law asked or given on either side. 

After the finding and judgment of the court for 
plaintiff, the defendants, in due time, filed their motion for 
a new trial, for the following reasons: Ist, The finding 
of the court sitting as a jury is contrary to the evidence. 
2nd, The finding of the court sitting as a jury is against 
the weight of evidence. 38rd, That the property in con- 
troversy in this suit came to the possession of Emma Meyer, 
the wife of plaintiff, in August, 1874, while she was resid- 
ing with her said husband in the state of Indiana, as ap- 
pears by the uncontradicted evidence in the cause, and by 
the laws of the state of Indiana, the said property remained 
the separate property of his wife, Emma Meyer, during all 
the time she continued to reside in the state of Indiana. 
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4th, That the said Emma Meyer continued to reside with 
her said husband ip the state of Indiana until the year 
1876, when they removed with said property to the State 
of Missouri, where the provisions of the statute of Mis- 
souri, approved March 25th, 1875, amendatory of chapter 
115, General Statutes, entitled “ Of husband and wife, and 
the rights of married women,” immediately attached and 
became operative upon said property so as to continue the 
title theteto in the said Emma Meyer. Sth, The court 
erred in rendering judgment for the plaintiff for the value 
of any part of the property claimed by him on the trial of 
the cause, because there was no evidence showing that the 
said plaintiff had ever reduced said property to his posses- 
sion in the manner required by law. 

The defendants also, in due time, filed their motion in 
arrest of judgment for the reasons: Ist, The finding was 
against the evidence in the cause. 2nd, The finding was 
against the weight of evidence in tle cause. These motions 
for a new trial and in arrest being both overruled by the 
court, the defendants then and there duly excepted. 

It appears from the bill of exceptions that plaintiff, on 
the 2nd day of March, 1871, married the daughter of one 
of the defendants, and the sister of the other; that this 
marriage took place in the state of Indiana, where all the 
parties resided at the time; that shortly thereafter, in the 
spring of 1871, all the parties removed to the State of Mis- 
souri, and settled in Gentry county; that in the fall of 1871 
the plaintiff and wife moved back to the state of Indiana, 
where the wife remained with her husband about one year, 
when she left him on account of alleged mistreatment, and 
returned to her father in Gentry county, Missouri, where 
she remained about eighteen months, when her husband 
came to Missouri and persuaded his wife to return with 
him to Indiana, which she did in the summer of 1874, 
where plaintiff and wife continued to reside until sometime 
in 1876, when they again removed to Missouri and settled 
in Gentry county. It also appears in August, 1874, when | 
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plaintiff and wife were about to return to Indiana the sec- 
ond time, that the mother of Mrs. Meyer, in Gentry 
county, Missouri, boxed up a feather bed, a blanket, two 
quilts with some minor articles of bed-clothes and some 
other articles, and shipped them to her daughter in Indiana 
as a present to ler, where the articles arrived in due time. 
The trial of this cause in the cireuit court of Gentry county 
took place in October, 1877, and the evidence showed that 
on the 12th day of June, 1877, the defendants, in company 
with Mrs. Meyer, the wife of plaintiff, and one George 
Coffee, went to the house of plaintiff while he was absent 
in the field, and upon their arrival at the house, which was 
closed and fastened, the said Coffee opened the house, and 
Mrs. Meyer entered and brought out a feather bed, a 
blanket, three quilts, two pillow-cases, sheets and some 
other articles, including clothing of wife and child, ete., 
and that Perry McCabe, one of the defendants, put them 
in the wagon while his father, the other defendant, stood 
at the fence beside the wagon. The goods thus taken were 
then carried to the house of the elder McCabe, where his 
daughters the plaintiff’s wife, was then staying. It did 
not appear how long before that she had left the house of 
her husband and gone to reside with her father. There 
was no question as to the fact of the taking and carrying 
away the goods in question, nor any special controversy as 
to their value, but the main controversy on the trial before 
the circuit court was as to the identity and ownership of 
the goods thus taken. The defendants claimed that they 
were the same articles which the mother of plaintiff’s wife 
in August, 1874, had boxed up and shipped to her daughter, 
plaintiff’s wife, in the state of Indiana, as a present to her; 
and that said goods were her property, and not the prop- 
erty of plaintiff. On the contrary, the plaintiff denied that 
they were the same goods thus sent, but other and differ- 
ent goods obtained in part from his father, the balance 
made in his family out of materials he had furnished ; and, 
that the goods were his, and not the property of his wife 
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On both these points the evidence was contradictory and 
conflicting. 

No proof whatever was made before said circuit court, 
at least the bill of exceptions shows none, as to what was 
the law of Indiana touching the ownership of such goods 
or the rights of married women thereto, if any, at the time 
of their arrival or while they remained in that state. The 
only evidence touching the existence, pendency or result 
of the divorce suit was the statement of plaintiff on cross- 
examination that “ he was a witness and testified in refer- 
ence to his wife’s application for alimony pending the 
divorcee suit.” It does not appear when that suit was 
brought, whether it had been tried and disposed of, or how, 
or whether it was still pending. This is all the reference 
made to it. From this record it appears that no exceptions 
whatever were taken to the action of the trial court except 
in overruling the motions for a new trial and in arrest of 
judgment. 

That there was no error in overruling these motions 
is manifest, we think, from the record itself. The trial 
| practice: evi- 8 before the court. No instructions or 
dence. declarations of law were asked or given on 
either side. The evidence before the court, on all the con- 
troverted points of the case was contradictory and con- 
flicting in a high degree; and in all such cases the rule is 
not to disturb its findings upon the mere suggestion that 
the same are against the evidence or weight of evidence. 
In such cases it is the province of the trial court to weigh 
and pass upon the evidence, and we will not review its de- 
cision unless some erroneous rulings as to the law of the 
cause is made to appear. This position is too well settled 
to need either argument or citation of authority. 

But the appellants insist that, as plaintiff and wife 
were domiciled in the state of Indiana when the articles in 
2 taw or sister GUeStion were shipped to them from Missouri, 
, TATE: evidence. that the gift took effect upon their arrival at 
their destination in Indiana, and that by the law of that 
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state said property remained the separate property of the 
wife, Emma Meyer, and not the property of the husband. 
But the record shows that no proof whatever was made or 
offered in the trial court to show what the law of Indiana 
was on that question. The law of a foreign state, or one 
of the states of the union, is a question of fact to be proved 
like any other fact by appropriate evidence. Charlotte v. 
Chouteau, 25 Mo. 465. No such evidence was ofttered, and 
in its absence, the court will presume that the common law 
Was in force in that state, and that the title vested accord- 
ing to its rules. Warren v. Lusk, 16 Mo. 102; Houghtaling 
vr. Ball, 19 Mo. 84. 

This gift from the mother to the daughter was made 
in August, 1874, prior to the enactment of the Missouri 
~zgszanp asp statute of March, 1875, set up in appellants’ 
sonal property. motion fora new trial. Such gifts of per- 
sonal property in this state made prior to the date of that 
law would, by the rules of common law then in foree, vest 
the title in the husband, and not in the wife, and in absence 
of proof to the contrary, the court will hold that it is so 
vested in the state of Indiana. After it had thus vested, 
the transfer of the husband and wite with said property to 
Missouri in 1876, will not have the eftect to divest the title 
trom the husband and transfer it to the wife. The opera- 
tion of the Missouri statute of March 25th, 1875, can have 
no toree or ettect to disturb or change the relative rights of 
husband and wife to personal property acquired ina for- 
eign jurisdiction and before their arrival in Missouri. In 
this case no question can arise as to the operation or ettect 
of the divorce law upon the title of this property, inasmuch 
as no evidence is shown by the bill of exceptions to have 
been made or offered in the trial court to show that any 
‘divoree had in tact been obtained at the date of said trial. 
Indeed the appellants’ brief in this court admits that no 
divorcee was obtained until after that trial. 

The appellants further insist that there was no such 
statement filed with the justice of the peace, or in the cir- 
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4. susticr’scover: CUlt court, as would entitle the plaintiff to 
ae. recover, of as would support a verdict. This 
objection, we think, is not well taken. “The technical 
rules of pleading should not be enforced in suits before 
justices of the peace.” Coughlin v. Lyons, 24 Mo. 533; 
Quinn v. Stout, 31 Mo.160. If the term “certain household 


t 
goods,” as.used in this complaint, could be said to be too 


wa 


general and indefinite according to the strict rules of good 
pleading, it is certainly good after verdict. 

The motion made by the defendants in the justice’s 
court to dismiss the cause for the reason that no bill of 
5. pLeapine: wair. 1€ms was filed as required by law, was not 
= renewed or made in the cireuit court, where 
the trial is de novo, and the defendants, having gone to trial 
in that court on the merits, will not now be heard to raise 
that objection; they will be held to have waived it. For 
these reasons the judgment in this cause is affirmed. All 


concur, 


Mutter v. Tae St. Lours Hosprran AssocraTion et al., Ap- 
pellants. 


1. Contested Will: wILt or No WILL, A QUESTION FOR THE JURY. The 
question of will or no will is one for the jury, under proper instruc- 
tions from the court; and where the law of the case is declared with 
substantial accuracy, the verdict of the jury will not be disturbed 
by an appellate court. 

Where a will is made in favor of a religious insti- 








tution, by one in extremis, and who died in the hospital of such in- 
stitution, the instrument being drawn by one acting as chaplain in 
the hospital, where there is evidence from which want of sound and 
disposing mind, or the existence of undue influence which destroyed 
the freedom of the will, might fairly be inferred, and where, with- 
out apparent reason, the will ignores a natural heir and misdescribes 
the testator’s nearest relatives, a verdict against such a will will not 
be set aside as against evidence. 
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3. : : EVIDENCE. In such case, slight circumstances may) 
Sarniah sufficient legal warrant for an inference against the will; and 
if the jury draw such an inference, it is fatal to the will. 

4. —— : UNDUE INFLUENCE: BURDEN OF PROOF. Ina case of a con- 





tested will an instruction which takes from the jury the question of 
undue intluence, or which tells the jury that in case of doubt they 
must find in favor of the will, is erroneous. 

5. ——: FORMER WILL As EVIDENCE. In such an action, declarations 
of the testator contained in a will executed three years before, are 
competent as tending to show the testator’s intention at that time. 

6. Impeachment of a Witness. n cross-examination, a witness 

may be compelled to answer any questions which tend to test his 

credibility, or to shake his credit by injuring his character, however 
irrelevant to the facts in issue, or however disgraceful the answer 

may be to himself, except where the answer would expose him to a 

criminal charge. 

A Verdict held not void for Uncertainty. In a proceeding 

under the statute contesting the validity of a will, the verdict was 


as follows: ‘We, the jury, find the paper read in evidence is not the 
will of Martin Muller, deceased.” A former will of the deceased as 
well as the one in controversy had been read in evidence. But the 
pleadings distinctly designated the instrument under which defend- 
ants claimed as the one controverted, and the instructions referred 
specifically to that one and no other. Held, that in view of these 
facts, there could be no doubt which will was meant by the jury. 
The verdict was, therefore, not void for uncertainty. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
A. J. P. Garesche for appellants. 
Finke lnburg & Rassieur tor respondents. 


Hloucu, J.—This was a proceeding under the statute, 
contesting the validity of an instrument of @riting, which 
had been proved in common form, as and for the last will 
and testament of one Martin Muller, brought by the broth- 
ers and sisters of said Muller, against the St. Louis Hos- 
pital Association, which was named in said instrument as 
residuary legatee, and the defendant Wachter, who was 


“These syllabi are taken from 5 Mo. App. Rep. 390. 
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named therein as executor. The judgment of the circuit 
court was that the instrument proved as a will, was not the 
will of Martin Muller, and that the same was inoperative 
and void, and this judgment was aftirmed by the court of 
appeals. The case is reported in 5 Mo. App. Rep. 390, 
where the facts are fully stated. The clear, forcible and 
well considered opinion of the court of appeals in this case 
disposes of all the questions discussed in it, in a most sat- 
isfactory manner, and it is entirely unnecessary for us to 
restate the matter. 

One question, however, bas been urged upon our atten- 
tion, which was not passed upon by the court of appeals. 
It is contended here that the verdict is not responsive to 
the issues, and is too vague and indifinite to support the 
judgment. The verdict is as follows: ‘ We, the jury, 
find the paper read in evidence is not the will of Martin 
Muller, deceased.” The alleged uncertainty in the verdict 
arises from the fact that at the trial a former will of the 
deceased was introduced in evidence. The pleadings in 
the case distinctly designate the will in which Father 
Wachter was named as executor, and the hospital associa- 
tion as legatee, as the one the validity of which was con- 
tested, and the instructions of the court refer specifically to 
the instrument in writing produced by the hospital asso- 
ciation, and no other instrument purporting to be the will 
of Martin Muller is therein referred to. In view of these 
facts, there can be no question as to what will was meant 
by the jury. The judgment of the court of appeals is af- 


tirmed. The other judges concur. 


»s 
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PFEIFFER Vv. Suss, Administrator, Appellant. 


1. Administration: EXHIBITION OF DEMANDS: WAIVER: FRAUD. There 
was nothing in the conduct of the administrator, in this case, which 
amounted to a waiver of formal exhibition of the plaintiffs’ demand, 
or operated as a fraud upon the plaintiff. 

2. ———: WHEN A DEMAND Is “ LEGALLY EXHIBITED; CLASSIFICATION 
OF DEMANDS. A claim is not “legally exhibited,” against the estate 
of a decedent, within the meaning of section 5, page 102, Wagner's 
Statutes, (R. S. 1879, 2 188,) so as to authorize its allowance and class- 
ification until it has been shown to the administrator with a view to 
procuring its allowance. Exhibition for some other purpose, as for 
examplé, in the course of negotiations and with a view solely to 
compromise, is not such an exhibition as the statute contemplates, 
and cannot, therefore, be considered in determining the class to 
which a demand against the estate of a decedent should be assigned, 


3. . Section 5 contemplates something more than a 





mere delivery of the demand to the administrator. There must be 
something said, done or written to indicate that the intention is to 
procure its allowance. 

4. ——: ADMINISTRATOR’S REPORT OF CLAIMS, NOT EVIDENCE FOR CLAIM- 
Ant. The report required by section 7, page 102, Wagner’s Statutes, 
to be made by the administrator to the court at each settlement, 
showing what demands have been exhibited to liim, is not evidence 
of which the claimant may avail himself to determine the class to 
which his allowance shall be assigned. 

5. ——: CLAIM CANNOT BE MADE PIECEMEAL. A creditor having a de*« 
mand against an estate consisting of several items, cannot divide it 
into several parts and exhibit it to the administrator or present it 
to the court for allowance by piecemeal. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
Lee & Chandler for appellant. 


Walther did no other act by way of exhibiting plaint- 
iff’s claim within the first year than to hand to the admin- 
istrator an imperfect statement of plaintiff’s “commission” 
account against “A. Suss & Co.,” and a copy of another 


account, which is called the * deposit’ aecount, which was 
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also made out against “A. Suss & Co. ;” and these accounts 
were so handed to the administrator, simply and solely for 
the purpose of comparing them with the books of A. Suss 
& Co., to ascertain whether the books and these accounts 
harmonized, and the commission account when handed to 
the administrator was not carried out as to price or quan- 
tity; moreover, after these accounts were checked off by 
the books of the tirm, Walther put them in his pocket and 
returned to New York. ‘The “copy of the account” 
handed to the administrator, was not even made out against 
the estate of A. Suss, deceased, and under the circum- 
stances surrounding its delivery, did not give to the admin- 
istrator any such notice as the statute requires. It provides 
that the administrator shall be served with a “ notice in 
writing, stating the amount and nature of his claim, with 
a copy of the instrument of writing or account upon which 
the claim is founded,” and requires that distinct and defi- 
nite information in writing shall be given to him that the 
party presenting it has a claim against the estate, setting 
forth “its nature, and the amount thereof, together with 
a copy of the account.” There is no evidence in this rec- 
ord showing or tending to show any compliance with the 
_requirements of this statute. The evidence plainly shows 
that neither Walther nor the administrator had any thought 
that plaintiffs were taking any steps toward establishing a 
classification of this demand against this estate. Wag. 
Stat., p. 102, $1, par?5; Ib., §5; Ib., § 7; Miller v. Jan- 
ney, 15 Mo. 265; Bryan v. Mundy, 14 Mo. 458; Dorsey v. 
Burns, 5 Mo. 334; Richardson v. Harrison, 36 Mo. 96; Bur- 
ton v. Rutherford, 49 Mo. 258. 


Nathaniel Myers for respondents. 


1. There was a statutory exhibition of plaintiffs’ 
claim during the first year. It was set forth in accounts, 
embodying all the items; these accounts were handed to 
the administrator as a statement of plaintiffs’ claim, and 
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he was also superfluously told the account would be as- 
serted against the estate. All this was within a few days 
after the administration began. It is, however, suggested 
by defendant’s counsel that the sole purpose of Walther in 
thus exhibiting plaintifts’ claim was to compare same with 
defendant's books. The defendant himself understood the 
exhibition differently, because he reported the claim as ex- 
hibited in the first year when he made his first annual set- 
tlement. Moreover, were there anything in this suggestion 
it was for the trial court to determine the effect of the tes- 
timony. 

2. It was not the intention of the 5th section of the 
statute, (1 Wag. Stat., 102, § 5,) to make the method there 
indicated the exclusive mode of “legally exhibiting” a 
elaim, and a strict and literal compliance with every detail 
of its requirements is not indispensable. The word **may” 
here is not synonymous with “ must,” but is used in its 
ordinary signification. Minor v. Bank, 1 Pet. 64; N.Y. & 
E. R. R. Co. v. Coburn, 6 How. Pr. 224: Cutler v. Howard, 
a Wis. 309: Wheeler v0. Chicago, 24 Ill. 105. This section 
is directory only. St. Louis Co. Ct. v. Sparks, 10 Mo. 117. 
Similar statutes in other states have received this construc- 
tion. Grimes v. Bush, 16 Ark. 647; Borden v. Fowler, 14 
Ark. 471; JMaddin v. State Bank, 13 Ark. 276; Grimes v. 
Booth, 19 Ark. 924: Goodrich v. Conrad, 24 Lowa 256 . Wile 
v. Wright, 32 Iowa 451; Wells rv. Miller, 45 Ill. 85; Calanan 
v. MeClure, 47 Barb. 209; Ganseroort v. Nelson, 6 Hill 389; 
Johnson v. Corbett, 11 Paige 269; Perry v. West, 40 Miss. 
237; Hallett v. Branch Bank, 12 Ala. 195; Harrison v. Jones, 
33 Ala. 258; Frazier v. Paytor, 56 Ala. 694; Flinn v. 
Shackleford, 42 Ala. 204; Pollard v. Scears, 28 Ala. 487; 
Buckett v. Janiesot, 2 Humph. (Tenn.) 567; Ellis v. Carlisle, 8 
Sm. & M. (Miss.) 553; Little v. Little, 36 N. H. 224; Teb- 
betts v. Tilton, 31 N. H. 273; Trigg v. Moore, 10 Texas 197; 
Kyle v. Kyle, 15 Ohio St. 20; Fillyau v. Laverty, 3 Fla. 106; 
Ellison v. Allen, 8 Fla. 206. It would appear to us that in 
Missouri, where the powers of the administrator in this 
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regard are absolutely unimportant and trivial, where really 
nothing follows upon the particular mode of exhibiting 
the demand, it is rather straining a point to ignore settled 
rules of construction only in order to defeat a just claim ! 
The sole object of the exhibition to the administrator is to 
give him information. The sole object of the information 
is to enable the administrator to reserve for the claims of 
whose existence he is informed, sufficient to pay a dividend 
on them in case they are ultimately allowed by the court. 

3. If an administrator fraudulently keeps a creditor 
from exhibiting his claim within a year, and misleads him 
into the belief that he will lose nothing by waiting two 
years before exhibiting his claim, and that he has the latter 
period instead of one year in which to exhibit it—that he 
need do nothing further beyond what he has already done, 
except to get the claim allowed by the court any time 
within two years, such a fraud is like all others, both in 
law and equity, unavailing; and neither administrator, 
creditor nor heir, can profit by an advantage thus fraudu- 
lently obtained. Simon Suss did entertain that fraudulent 
purpose, and did misrepresent the facts and delude and 
lull Walther, and through him all the non-resident cred- 
itors, into belief that he had full personal knowledge of 
their claims, and, therefore, did not desire any further 
formal exhibition; that they had done all that was neces- 
sary except to have the court pass on the claim, and that 
they would lose nothing by waiting until the second year 
before presenting it to the court. 

4. Even if the court should not be satisfied of the 
active fraud, the administrator is estopped from setting up 
that the claims were not properly exhibited to him within 
one year. Garnhart v. Finney, 40 Mo. 462; Chouteau v. 
Goddin, 39 Mo. 250; Newman v. Hook, 37 Mo. 207; Yaylor 
v. Zepp, 14 Mo. 482; Bigelow on Estoppel, 437, 458; Ex 
Parte Rockford, etc., R. R. Co., 1 Lowell 345; Gregg v. Von 
Phul, 1 Wall. 274; Ridgway v. Morrison, 28 Ind. 201; Me- 
Clellan v. Kennedy, 8 Md. 230; Swenson v. Walker, 3 Texas 
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93; Rogers v. Johnson, 70 Pa. St. 224; Preston v. Mann, 25 
Conn. 118; Bigelow on Estoppel, (2 Ed.) 442; Camp v. 
Moseley, 2 Fla. 171; Sample v. Lipscomb, 18 Ga. 687; Jen- 
nison v. Hapgood, 10 Pick. 77; Thomas v. Brooks, 6 Texas 
369; Horn v. Cole, 51 N. H. 287; Stevens v. Dennett, 51 N. 
H. 324. 

The administrator waived both expressly and impliedly 
any further exhibition than such as was made. He had 
power to do this. North v. Walker, 66 Mo. 453; s. ¢., 2 Mo. 
App. 174; Horwitz v. Mut. Ins. Co., 40 Mo. 557; Grimes v. 
Bush, 16 Ark. 647; Borden v. Fowler, 14 Ark. 471; Calanan 
v. McClure, 47 Barb. 206; Gansevoort v. Nelson, 6 Hill 389 ; 
Leake v. Sutherland, 25 Ark. 221; Kincheloe v. Gorman, 29 
Mo. 421; Kyle v. Kyle, 15 Ohio St. 20. 

6. There was certainly a statutory exhibition of the 
eash claim of $1,767.67, and it was so understood by the 
administrator; for, in his first annual report to the probate 
court, he reported that claim as having been in fact exhib- 
ited to him in the first year by the plaintiffs. 


Henry, J.—This cause originated in the probate court 
of St. Louis county, on the presentation by plaintiffs of a 
claim for allowance against the estate of Alex. Suss, de- 
ceased, which was allowed and placed in the fifth class of 
demands. On appeal successively to the circuit court and 
court of appeals, the judgment was affirmed, and the ad- 
ministrator, defendant, has appealed from the judgment to 
this court. The only question to be determined is, whether 
there was error in placing the demand in the fifth class. 

Letters of administration were granted to Simon Suss 
on the 2nd day of February, 1875, and notice thereof was 
duly given on the next day. Formal notice 


1. ADMINISTRATION: 
exhibition of de- of the intention to exhibit the demand for 
—_ allowance in the probate court was not given 
to defendant until the 26th day of May, 1876, more than 
one year after the date of publication of said notice of ad- 
ministration, and if this were all, no doubt could be enter- 
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tained that the allowance was improperly classed. Plaintiffs, 
however, rely upon an exhibition of said demand to the 
administrator, which, it is alleged, occurred within the 
first year of the administration, and is evidenced by the fol- 
lowing facts : 

Philip Walther, a member of the plaintiff firm, came 
to St. Louis, representing all the eastern creditors of the 
intestate, with a view to compromising their claims, it 
being understood by the eastern creditors that the estate 
was insolvent. Ie had the account of his firm against the 
estate, except the prices at which the goods were sold, and 
together with the administrator examined the books of the 
deceased to ascertain the prices, which were then placed 
upon the account. He made a proposition of compromise 
to the administrator, which the latter rejected, and he then 
left St. Louis with the understanding, as he testitied, “that 
he was to see the eastern creditors, get their views and 
make report.” The only reference to the allowance of the 
claim against the estate made in any of the interviews be- 
tween him and the administrator in St. Louis, was the fol- 
lowing: “I, Walther, asked Suss, the administrator, what 
I had to do to establish those claims in case no settlement 
was made? He told me all I would have to do was to 
have the creditors go before a notary and make affidavit to 
the claims, and send them to him or any one else, to have 
them attended to.” He further states that “at the time of 
that visit to St. Louis nothing was said as to how long I 
had to have claims allowed.” In a letter from Walther to 
the udministrator, of November 27th, 1875, he says: “Now 
the creditors press me because the claims have to be filed, 
and they ordered me to write to a lawyer for instruction 
what is necessary or what the court requires.” He says 
that in January, 1876, in the city of New York, the admin- 
istrator told him he had two years in which to prove claims; 
and yet in November, 1875, the plaintifts wrote to Nathaniel 
Myers, an attorney of St. Louis, asking him to take charge 
of the claims of eastern creditors, and inquiring of him 
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what the court required to verify the claims, and for par- 
ticular information as to the steps to be taken. Myers 
answered this letter November 30th, 1875, agreeing to at- 
tend to the elaims and giving them instructions as to afli- 
davits, ete., and urging their attention to it at once, in order 
that he might get them allowed at the coming term of the 
court. Plaintiff delayed until April 15th, 1876, when the 
claims were forwarded to Myers. 

On these facts, was there an exhibition of the plaint- 
ifts’ demand for allowance? If the administrator, out of 
court, could have waived a formal exhibition of the demand, 
was there anything in his conduct which amounted to such 
Waiver, or operated as a fraud upon plaintiffs? 

The account was not presented to him for allowance, 
but solely with a view to a compromise of that and other 
2, ——; when « eastern claims. In the interviews between 
lyexhibited:” Walther, representing his firm and other 


classification of : = : 
demands eastern creditors, and the administrator in 





St. Louis, nothing was said as to the length of time the 
creditors had to present their claims, nor was there any 
conversation in regard to a presentment of the claim for 
allowance then. The only subject considered was a com- 
promise, and Walther took with him the accounts of his 
firm against the estate back to New York, where “ he was 
to see the eastern creditors, get their views and make re- 
port.” While it is true that the administrator told plaint- 
itis in New York that they had two years in which to 
present their demands for allowance, this oceurred in Jan- 
uary, 1876, and in the November previous they had written 
to and employed an attorney at St. Louis to attend to their 
claim, and received his answer with instructions how to 
proceed ; and yet they delayed action until April 15th, 
1876, and now seek to avoid the consequences of their 
negligence by an alleged reliance upon the statement of 
the administrator that they had two years to exhibit their 
claim. 

Besides, the statement of the administrator was true» 
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and he only failed to state in addition that if not presented 
in one year after notice of administration given, the claim 
would be placed in the sixth class. They had their attor- 
ney and should have followed his advice, and cannot shield 
themselves behind the true but meagre information given 
by the administrator. They had no right to rely upon his 
advice or information rather than on that of their attor- 
ney, who either did inform or should have informed them 
of the fact which it is now alleged the administrator with- 
held. The conversations between the administrator and 
Walther, their correspondence and their conduct in finally 
formally exhibiting their claim in May,1876,all show that the 
plaintiffs’ account was never exhibited for allowance but only 
for compromise, and that there was no purpose to present 
it for allowance until after Walther returned to New York 
to consult the other creditors and until the negotiations for 
a compromise were at an end. Walther, in his testimony, 
says: “JI asked Simon, the administrator, what I had to do 
to establish those claims in case no settlement was made?” 
Is it not clear from this that he then had no present pur- 
pose to present his claim for allowance, but intended to 
wait and see how the negotiations for-a compromise wouid 
result before exhibiting his claim for allowance? We 
think it manifest from this and the other testimony above 
detailed, that this was his purpose. 

The books of the intestate showed the exact state of 
the account between him and the plaintitts, and the exhibi- 
tion of the account to the administrator, who was the in- 
testate’s book-keeper, was not the first information he had 
of that indebtedness. Walther went to those books to 
ascertain the prices at which his firm had sold the goods to 
the intestate. The amount was shown to the administrator 
with no view to a proceeding to have it allowed, but only in 





course of negotiations for a compromise. A creditor of 
the estate meeting the administrator and showing him an 
account or note he holds against the estate without more, 
cannot be considered as exhibiting it within the meaning 
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of the statute, even if a claim can be legally exhibited oth- 
erwise than as is provided by section 5, Wagner's Statutes, 
102. In any event it must be presented or exhibited with 
a view to its allowance against the estate, and not for some 
other purpose only. We do not decide, however, that it 
can or cannot be exhibited in any other way than that 
pointed out by section 5, supra, and have elaborated the 
question considered and decided more than we would have 
thought necessary if three highly respectable courts had 
not come to a conclusion different from that to which we 
have been led. The judgment is reversed and the cause 
remanded, with directions to the probate court to place 
plaintifts’ allowance in the sixth class of demands against 
the esiate of Alex. Suss, deceased. All concur. 


On Motion for Rehearing. 


Henry, J.—The tiling of a motion for a rehearing has 
determined us to pass upon a question which at first we 
did not deem tt necessary to decide. 

The plaintiffs’ demand was for $1,767.67 cash advanced, 
and $1,002.75 for merchandise sold. That part of the ac- 
.——: ——. +~—s count for the money so advanced was sepa- 
rate and in perfect form. and was delivered by Mr. Walther 
to the administrator a few weeks after the death of the in- 
testate; and it is contended that this was a statutory exhi- 
bition of that claim. It was not delivered for allowance 
or with a view to {ts classification. There is not a particle 
of evidence to show it, while the testimony is gbundant 
that it was delivered for another and different purpose ex- 
elusively; and all that was said on this subject in the opin- 
ion heretofore delivered, is applicable alike to the demand 
for money and that for goods sold. 

But it is now contended that inasmuch as the admin- 
istrator in his annual settlement mentioned this claim for 
money as “an account presented to the administrator 
within the first year, but mot yet proved,” he understood 
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it to have been a statutory exhibition of the claim. It 
does not matter what the administrator’s understanding 
was. The statute provides for and declares what shall be 
a legal exhibition of a claim against an estate in sections 
3,4 and 5, Wagner’s Statutes, 102. Section 5 is as follows: 
“Any person may exhibit his demand against such estate 
by serving upon the executor or administrator a notice in 
writing, stating the amount and nature of his claim, with 
a copy of the instrument of writing or account upon which 
the claim is founded ; and such claim shall be considered 
legally exhibited from the time of serving such notice.” 
By section 7 every executor and administrator is required 
to keep a list of all demands thus exhibited, classing them, 
and make return thereof to the court at each settlement. 
Section 5 contemplates something more than a mere deliv- 
ery to the administrator of a copy of the account; and it 
is only accounts exhibited as is required by section 5 of 
which he is to keep a list and make return thereof to the 
court. If an itemized copy of the account is delivered, 
still there must be something additional said, done or 
written to indicate the object of the delivery, and a de- 
livery for another and different purpose than that of classi- 
fication or allowance can upon no principle of law be held 
a compliance with the statute. Section 4 provides the 
statutory mode of exhibiting the demand, and the person 
so exhibiting it had, until the revision of 1879, three years 
thereafter within which to establish the demand, provided 
it was exhibited within two years after letters of adminis- 
tration were granted ; but when he desires to establish his 
demand, he is required again to deliver to the administrator 
a written notice containing a copy of the instrument of 
writing or account, and stating that he will present it for 
allowance atthe next term of the court. § 1a, p. 104. It 
will be observed that in one respect the notice under the 
5th section requires more than that to be given under the 
15th. The latter must contain a copy of the account or 
instrument of writing upon which the claim is founded ; 
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the former, in addition, must state the amount and nature 
of the claim. By writing or in open court, the adminis- 
trator may waive the service of the former notice (section 
17) ; but there is no such provision in regard to the notice 
required by section 5. Yet it was intimated in J/ilan v. 
Pemberton, 12 Mo. 599, that a waiver of the notice for allow- 
anee would also amount to an exhibition of the claim, and 
such, it would seem, has been the practice for many years, 
and we are not to be understood as condemning it by any- 
thing herein. Exhibiting a claim tor classification and 
presenting it for allowance, are different steps. 

The report of claims by the administrator, under sec- 
tion 7, is not evidence upon which plaintifls can rely, as it 
4 





. : adminis- jo ‘ ‘or . S * elassifvi 
irator's report af IS Not made for the purpose of classifying 


claims, net evi- demands. Miller v. Janney, 15 Mo. 268. In 
_ Burton v. Rutherford, 49 Mo. 258, the court 
said, Adams, J.: “A party can only exhibit his claim 
against an estate in the manner indicated by the statute.” 
To the same ettect are Richardson v. Harrison, 36 Mo. 96; 
Bryan v. Mundy, 14 Mo. 458; Spaulding v. Suss, 4 Mo. App. 
Rep. 541; Milan v. Pemberton, 12 Mo. 599. If plaintitts had 
delivered their account to the administrator as an-exhibi- 
tion of the demand for classification and as an initial step 
in a proceeding to have it allowed, a plausible argument 
might be made in their favor, but in the face of the decis- 
ions of this court it would be plausible only. On the evi- 
dence in this case, however, there is nothing upon which 
to base a conclusion that any such purpose was in the mind 
of Mr. Walther, but on the contrary, that the account was 
delivered with a different intent and for a different purpose, 
and was not then by him, nor afterward by his attorney, 
regarded as an exhibition of the claim for classification, or 
with apy reference to proceedings in the probate court. 
Both accounts are treated as one in the notice given 
in 1876. The whole indebtedness was one account, and 
5. ——: claim the creditor has no right to divide his ae- 


caunot be made c “o 4 ° 
piecemeal count into several parts and exhibit it or 
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present it for allowance by piecemeal. Wagner v. Jacoby, 
26 Mo. 532; Union R. R. § Trans. Co. v. Traube, 59 Mo. 
9r-oO 
Dod, 





The intestate’s books showed all that was on the ac- 
count, and more in plaintiffs’ favor than the account pre- 
sented disclosed, and it would be just as proper to hold, 
where such is the fact, that no necessity exists for any ex- 
hibition of the claim, as that the facts of this case consti- 
tuted such an exhibition of the demand as the statute 
requires. A re-examination of this cause on the motion 
for rehearing, has but confirmed us in the opinion that the 
probate court committed an error in placing the claim in 
the fifth class of demands, and the motion is overruled. 
All coneur. 


Norris fo the use of Scuwartz v. Brunswick et al., Ap- 
pellants. 


1. Execution: No LIEN ON PERSONAL PROPERTY FOR PURCHASE PRICE 
THEREOF, The act of March 3lst, 1874, (Sess. Acts, p. 118,) in rela- 
tion to the right of the seller of personal property to subject the 
same to execution ona judgment for the purchase price thereof, 
does not confer a lien so as to bind the property in the hands of any 
person to whom it may be fransferred. Its only effect is to prevent 
the purchaser from claiming the property as exempt from such an 


execution. (See R. 8S. 1579, 2 2353.) 


2. Practice: rRopucTioNn OF EVIDENCE. One party may be permitted 


to read such portions of a deposition as he desires, and the other 

will then be entitled to read the remainder. But it will not be error 

if the court requires the whole to be read at once. 
3. Action on Indemnifying Bond: Evinence. In anaction on an 
indemnifying bond given to the sheriff by an execution creditor, 
the latter offered to show that after the execution had been levied 
the defendant in the execution had secretly and without consent of 
the sheriff taken and sold part of the property levied on. Held, 
that the evidence was not admissible, either as tending to disprove 
the plaintiff's claim of title, or for the purpose of diminishing the 
amount of his recovery. 
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Appeal from Knox Circuit Court.—Hon. Jno. C. ANDERSON, 
Judge. 


AFFIRMED. 
Wilson & Cover and L. H. Waters for appellants. 


W. C. Hollister and J. G. Blair for respondents. 


Hoven, J.—Under an execution against Joseph B. 
Schwartz and in favor of S. Brunswick & Co., the sheriff 
of Knox county levied on certain billiard tables and fixt- 
ures claimed by John G. Schwartz to be his property. 
Thereupon the plaintiffs in the execution executed to the 
sheriff a bond of indemnity under the statute, and the 
sheriff sold the property. This suit was brought by the 
sheriff, on said bond, to the use of John G. Schwartz, to 
recover the value of the property sold. The plaintiff re- 
covered judgment. The defendants set up that the tables 
were sold on credit and the judgment under which the 
execution issued was rendered for the unpaid purchase 
money, and that the claim of ownership of John G. 
Schwartz was based upon a pretended sale of said tables 
to him by Joseph Bb. Schwartz, made for the purpose of 
defrauding his creditors. The judgment under which the 
execution issued was rendered on the 9th day of Decem- 
ber, 1875; and the plaintitf Schwartz claimed to have taken 
the property in controversy, on the 11th day of December, 
1875, at a valuation, in part payment of a debt due him 
from his son, Joseph B. Schwartz. 

It is contended by the defendants that under the act 
of March 31st, 1874, the property was subject to a judg- 
l. Execution: no ment for the purchase money even though 


licen on persona F ie ; 
property for pur- the transfer to the plaintiff was not fraudu- 
chase price there- . : : 

of lent. The act referred to is as follows: “In 
all cases of the sale of personal property, the same shall 


be subject to execution against the purchaser on a judg- 
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ment for the purchase price thereof, and shall in no case 
be exempt from such judgment and execution for the pur- 
chase price, as between the vendor, his assignee, heir or 
legal representative and purchaser.” This statute did not, 
in our opinion, give a lien on the thing sold, so as to bind 
it in the hands of any person to whom it might be trans- 
ferred, but its only effect was to prevent the purchaser 
from claiming such property as exempt from execution. 
The statute now in force on this subject differs very mate- 
rially from the act of 1874, and has a much broader scope, 
and cannot be deemed to be a mere legislative interpreta- 
tion of the former act. R. S., § 2353. This section 
declares that personal property sold and not paid for, shall 
not be exempt from execution under a judgment for the 
purchase money, except in the hands of an innocent pur- 
chaser for value, without notice of the existence of such 
prior claim for the purchase money. We are of opinion 
that the act of 1874 gave the judgment creditors in this 
ease no lien upon the property sold for the unpaid purchase 
money. 

The deposition of John G. Schwartz was taken at Fort 
Madison, Iowa, and filed in the cause, and said Schwartz 
2. PRACTICE: Pp T0- being present and examined at the trial, was 
dence. asked by defendants’ counsel, whether he did 
not, in said depositions, make certain statements. An ob- 
jection to this question having been sustained by the court, 
counsel for the defendants then exhibited the deposition to 
the witness, who acknowledged it to be his, and he was 
then asked whether said deposition did not contain certain 
statements made by him in answer to inquiries propounded 
to him, and objection being made, the witness was not per- 
mitted to answer. Subsequently, during the trial, the de- 
fendants offered to read to the jury extracts from the 
deposition, and the plaintiff objecting thereto, the court 
required the whole deposition to be read. The law on 
this subject is fully stated in Prewitt v. Martin, 59 Mo. 
325, and while the defendants could, with propriety, have 
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been permitted to read such portions of the deposition as 

they desired to read, and the plaintiff would then have ; 
been entitled to read the remainder, yet as the entire depo- 

sition was read, and the plaintiff was entitled to have it 

all read, we do not think the manner in which it was pre- 

sented to the jury is a ground for reversal. 

The court rejected testimony offered by the defendants 
to show that after the tables had been seized by tie sheriff. 
3. action on 1n- Joseph Schwartz, secretly, and without con- 
goxd: evidence. sent of the sheriff, sold certain fixtures be- 
longing to the tables. The court committed no error in 
excluding this testimony. The fact that Joseph Schwartz 
wrongfully took the property mentioned from the posses- 
sion of the sheriff, could not, of itself, affect the title of 
John Schwartz, nor could it diminish the amount of plaint- 
iff’s recovery on the bond. If the property belonged to 
Joseph Schwartz, no recovery could be had by the plaintiff ; 
but if it belonged to the plaintiff, John Schwartz, the 
wrongful act of Joseph Schwartz could not affect his right 
to recover thefull value of the property seized. 

It is unnecessary to notice the instructions in detail. 
Viewed collectively, they submitted to the jury, very fairly, 
the questions raised as to the good faith of the transfer, the 
delivery and the possession of the tables; and while the 
phraseology of some of the instructions given for the 
plaintiff is perhaps subject to criticism, yet in view of all 
the tacts, we do not think the errors they contain are suf- 
ficiently serious to warrant a reversal. The other judges 
concurring, the judgment will be affirmed. 
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Massey, Appellant, v. Youna, Appellant, axnp Lowe AnD 


Ketso, Respondents. 


Fraud: acTION TO SET ASIDE SHERIFF’S DEED: EVIDENCE. In an ac- 
tion by a defendant in execution against the plaintiff, the plaint- 
iff’s attorney and the purchaser at a sale thereunder to set aside 
the sale and sheriff’s deed, on the ground, among other things, of 
fraud and conspiracy between the defendants in the action. Held, 
that it was error to exclude the execution, the return thereon and 
the deed. 


Sheriff’s Sale: rransreR or Bip. A bidder at execution sale may 
transfer his purchase to another by consent of the latter, and the 
transferee will then become the recipient of the deed from the 
sheriff. 

: PURCHASE BY SHERIFF'S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy ata sale by the sheriff, yet equity 
will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or inade- 
quacy of price or the like, will hold that the purchase is not bona 
fide. 

Proof of Fraud. Fraud is rarely ever susceptible of positive 
proof. Its vermiculations are chiefly traceable by covered tracks 
and studious concealments. It is not to be presumed; but anything 
which satisties the mind and conscience of its existence is sufficient. 
Fraud in Execution Sale Avoids it as to all Parties. In an 
action brought by a defendant in execution against the plaintiff, his 
attorney and the purchaser at the execution sale, to set aside the 
sale on the ground of fraud, it appeared that the fraud had been 
perpetrated by the attorney, the purchaser and a third person, and 
that the defendant and the plaintiff were alike victims of the fraud. 
Held, that the sale must be set aside in toto. The purchaser could 
not be decreed to hold as trustee for the plaintiff. 





Appeal from Franklin Cireuit Court.—Hon. A. J. Seay, 


Judge. 


REVEKSED. 


This was a suit brought by Jane Massey against Isaac 


N. Young, Thaddeus A. Lowe and Wm. Kelso. The peti- 
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tion set forth that plaintiff was the owner of an undivide 
one-third interest in several tracts of land in Franklin 
county, fully describing them; that in November, 1872, 
defendant Young recovered a judgment against plaintiff 
for $226.82 and costs, on which he caused an execution to 
be issued, and on the Ist day of November, 1873, had said 
lands sold under said execution; that there was no compe- 
tition at said sale, and the property was struck off to de- 
fendant Kelso for 847; that her interest was fairly worth 
$1,000; that the several tracts were valuable tor different 
purposes, some for agriculture and others for their mineral 
deposits, hut this fact was concealed by defendants from 
the sheriff, and all the tracts were offered and sold in one 
body; that at the time of the sale and for a long time be- 
fore and after it plaintiff was in a state of mental and 
physical intirmity, which wholly incapacitated her from 
business; that defendants were fully aware of these facts, 
and conspired and confederated together to cheat and de- 
fraud plaintiff out of her property, and to that end caused 
the sale to be made in a body, and thereby prevented com- 
petition, and secured the property at a nominal sum. The 
petition prayed that the sale be set aside and for general 
relief. 

To this petition defendant Young filed an answer ad- 
mitting all its allegations except the charge of fraud and 
conspiracy. For further answer in the nature of a cross- 
bill against his co-defendants, he alleged in substance that 
the said judgment had been obtained by defendant Lowe 
us his attorney; that he did not himself at the time reside 
in Franklin county, and Lowe managed the whole matter 
for him; that Lowe caused the sale to be made and prom- 
ised to bid upon the property so as to make it bring the debt ; 
that he had neglected todo so; that plaintiff Massey was 
insolvent and defendant had thus lost his debt entirely; 
that Lowe’s conduct was prompted by the fraudulent pur- 
pose of cheating defendant out of his claim against the 
plaintiff, and that he had combined and confederated wit) 
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defendant Kelso and induced him to take the sheriff ’s deed 
in his name for that purpose, and that Kelso was fraudu- 
lently holding the property for the joint benefit of himself 


and Lowe. 


The cross-bill prayed that Kelso be declared a 


trustee for Young, and that the title so acquired by him be 
divested out of him and vested in Young. 
Defendants Lowe and Kelso filed a joint answer to the 


petition denying specially all the allegations thereof. De- 


fendant Lowe 


tiled an answer to the cross-bill of 


defendant Young, denying specially all the allegations of 
the cross-bill, and averring that he had not bid in the prop- 
erty because Young had failed to furnish him with the 
money to pay the costs, and the purchase could not have 


been consummated without payment of the costs. De- 
fendant Kelso likewise filed an answer to the cross-bill, 
denying all fraud, and averring that he did not know that 
Lowe was Young’s attorney until after the sale, and that 
the purchase was made for his own sole benefit. To these 
several answers plaintiff filed a reply denying the new 
matter set up in them. Defendant Young likewise replied 
denying the allegations of new matter in the answers of 
Lowe and Kelso to his cross-bill. 

At the trial the plaintiff offered in evidence the exe- 
cution in the case of Young against Massey, under which 
was made the sale complained of, together with the sher- 
iff ’s return thereon ; also the sherift’s deed. This evidence 
was offered for the purpose of showing that the land was 
sold in a body. Defendants Lowe and Kelso objected to 
the admission of the deed on the ground that it did not 
show whether the land was sold in a body or in separate 
tracts, and to the admission of the execution and return 
on the ground that the latter was no evidence against a 


purchaser at the sale. These objections were sustained, 
and the evidence was excluded. 

Theron Barnum and John F. Darby testified to plaint- 
iff’s mental infirmity. 
James Halligan, attorney for defendant Young, testi- 
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fied that a short time before this suit was brought he and 
Kelso were talking about Lowe and the sale of the Mas- 
sey land and the charge Miss Massey was making of frauds 
between Young and Lowe, when Kelso remarked some- 
thing like this: That he and Lowe were to divide what- 
ever they made out of the purchase between them; that 
he had bid for the land honestly and paid his money for 
it, and, if he lost the land, he thought he would get his 
money back. In asubsequent conversation Kelso said that 
the agreement to divide with Lowe was made after the pur- 
chase. Some time after this he called witness’ attention to 
the fact that he had made this last remark. This last con- 
versation took place after this suit was brought. 

Defendant Young testified: When I learned that 
Lowe had obtained a judgment for me against Jane Mas- 
sey, I instructed him in case her interest in her father’s 
real estate was sold to bid it up to the amount of the judg- 
ment and costs, and if it should fail to bring so much, to 
buy it in for-me. Lowe disobeyed my instructions and 
permitted the land to be sold for about $40. I have never 
received one dollar of my claim. The land was sold in 
one body. It would have sold to much better advantage 
separately. The whole of the land was certainly worth at 
the time of the sale $4,000 or $5,000. Plaintiff’s father 
refused $5,000 for eighty acres of it. This eighty acres 
was rich in mineral. 

E. 1. Jeftries testified that the Massey lands were in 
two tracts about six miles apart; both were rough and 
broken and almost entirely unfit for cultivation. On one 
there was some lead. It was said to be fair scrap diggings, 
value rather prospective than known. 

Defendant Lowe testified: I never heard of any men- 
tal or physical infirmity of Jane Massey until after I ob- 
tained the judgment against her, when I heard Colonel 
Crews say she was crazy. When the judgment was ob- 
tained I notified Young of the fact; don’t know who ordered 
the execution issued; don’t think I did; had no money in 
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my hands to pay costs; he never gave me any and never 
authorized me to bid on the property for him ; don’t think I 
ever had a word with Kelso about the lands before the sale. 
One or two weeks after the sale I had a conversation with 
him; didn’t know he had bought the lands till he came to 
me after the sale and told meso. There was, before the 
sale, no agreement of any kind between Kelso and me in 
relation to the lands. Sometime after the sale [ agreed 
to bring a suit for him to partition the lands. I was to 
have half the proceeds from his share, after deducting his 
purchase money. I brought the suit; never had any con- 
versation with Kelso before the sale about Jane Massey. 

On cross-examination, witness said: ] wrote a good 
mauy letters to Young to which I got no answer; tried 
to find his whereabouts by writing to postmasters in locali- 
ties where I supposed he might be found or known; don’t 
think I informed Young that execution had issued ; didn’t 
know where he was; don’t remember that I ever made any 
promise to protect Young’s interest at the sale or buy in 
the land. I was not present at the sale; bad no object in 
being either present or absent; don’t think I knew at the 
time the exact day on which the sale occurred. It was a 
matter that didn’t concern me; don’t think I had agreed 
to attend the sale; don’t know whether I had any commu- 
nication with Young after the sale or not; had considerable 
trouble trying to find him; finally found him in Franklin 
county; he had been there but a short time; he had been 
living in Douglass county, then in Polk. I knew but little 
of the pecuniary condition of Jane Massey at the time of 
the sale; knew of no means to pay the judgment but the 
land; I was about Union, the county seat, on the day of 
sale. My office fronted the court house square. I had no 
special reason not to be at the sale: had no arrangement 
with anybody to represent me at the sale as attorney for 
Young or otherwise. ' 

The witness then identified a letter written by himself 
to Young, February 14th, 1873, in which he wrote: “I 

















OCTOBER TERM, 1880. 265 





Massey v. Young. 


will have an execution issued in your favor against Jane 
Massey and her interest in the land sold to satisfy it, though 
her attorneys have given me notice that she was insane at 
the time of the rendition of the judgment, and that if her 
interest is sold they will move to set aside the sale on that 
account ; but I will have it sold and buy it in for you, and 
then you will have to resist their application to set aside.” 
The witness then identified another letter written by 
himself to Young, April 16th, 1874, in which he wrote: 
* Yours of 13th came to hand. I was quite surprised to 
hear from you at Sullivan, so close to home, when I had 
been hunting for you so long. What I desired to commu- 
nicate to you is this: I caused the interest of Jane Mas- 
sey in Massey’s lands in this county to be sold under your 
judgment. I tried to communicate with you, so as to as- 
certain if you desired me to buy them in for you, but not 
being able to hear from you, I had to let the matter go. 
So at the sale one Wm. Kelso bought her interest at $47, a 
little less than: enough to pay the costs. Therefore Kelso 
owns Jane Massey’s share, and he wants to make partition 
of the land, or have it sold—and the question is whether 
yourself and the boys will join as plaintiffs in the partition 
suit against the Massey heirs, who I understand are in 
Europe; or I think that Mr. Kelso would sell his claim at 
reasonable rates, and thinking that you might desire to 
keep the lands in the family, and, to that end, might wish 
to buy him out, is the reason for writing to you.” 
Defendant Kelso testitied: I believe I asked Lowe if 
the title to the land was good, about the time I bought, 
and [ think I asked if the sale was regular and legal, and 
if the notice of sale was all right. Mr. Lowe was doing 
business for me as attorney at law about that time. I went 
to him because I thought he knew about the business; 
don’t think I knew at that time, that he had been attorney 
tor Young; think I found it out a few days afterward ; 
don’t remember how long it was after that before I had 
another conversation with Lowe; had no conversation 











266 SUPREME COURT OF MISSOURI, 


Massey v. Young. 


with him before the sale; had such a conversation with 
Halligan as is detailed in his testimony, and had such a con- 
tract with Lowe. My impression is I made this contract 
after the sale. 1 offered Lowe one-half the proceeds of 
the sale of my share of the land, after deducting purchase 
money, or one-half the land I bought, if he would bring a 
partition suit and attend to the whole business until it was 
finally disposed of, and he accepted my offer. 1 took the 
land at another man’s bid. When he wanted me to take 
it, Lasked him if it was all right, and he said it was, and 
to ask Lowe about it. I asked Lowe, and he said it was 
all right. LIasked about the title, regularity of the sale, 
notice, ete. The man of whom I took the bid is Stephen 
Frazee. I think it was the next day after the sale that he 
wanted me to take the bid off his hands. 

On cross-examination, the witness said: I was not at 
the sale; don’t know the. land. Frazee told me it was 
worth more than the money. I don’t remember whether 
I paid it to the sheriff or one of his deputies; if to a dep- 
uty, I don’t know which. I think, perhaps, Frazee was 
one; saw him about the sheriff’s office. He was in the 
ottice when I talked to him about the land. I saw him 
handle executions; don’t know how long he had been 
there; don’t know that he was deputy ; saw him attending to 
business for the sheriff; think Frazee stated some kind of 
a reason why he wanted me to take the bid off his hands, 
He said something about Gale, the circuit judge. I think 
he said that Gale would say he was deputy ; don’t remem- 
ber that I paid the money to Frazee; don’t remember when 
I talked to the sheriff about the matter, if at all; think I 
spoke to Mr. Lowe about the partition suit before I got 
the deed; I talked with Lowe before I took the land. 
Frazee has no interest in it now, nor has he had any since 
I took his bid. I paid the money to him or to the sheriff; 
gave just the amount of his bid, no more. He told me 
there were two more interests, and that a partition suit 
would have to be brought. I have been a deputy sheriff 
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myself some four or five years, and have been around the 
court house a good deal; think I saw Lowe before I paid 
the money. 

Stephen Frazee testified: I was at the sale; bid on 
the land; so did others. The land was sold in six subdivis- 
ions. I did not hold any official position in the office of 
the sheriff at the time of sale; was in his office as clerk ; 
signed his name to receipts on his verbal authorization ; 
bid the highest, and all the lands were sold to me; trans- 
ferred my bid to Wm. Kelso. When I bought the land I 
thought I was getting the whole of it. Somehow I found 
out that Lowe was the attorney of Young, and he told me 
I had only bought an undivided one-third, and that there 
would have to be a partition suit to get the benefit of even 
that part. I had made no inquiry into the matter before 
the sale; bought it because I thought something could be 
made out of it; did not want to get mixed up in thegourts 
in a partition suit; so | offered to transfer my bid to Kelso 
in order to avoid the trouble, time and expense of a parti- 
tion suit; think, perhaps, I met Kelso on day of sale, and 
knowing that Kelso was a man who sometimes bought 
land, I offered him my bid. He asked me if it was all 
right. I referred him to Lowe as a man who might know 
something about it; told him Lowe had been attorney for 
Young in the suit. When I bid on the property and bought 
it, I bid and bought for myself exclusively. There was no 
understanding between myself, Lowe and Kelso as to my 
purchase. 

On cross-examination, the witness said: I don’t know 
that I ever investigated the title of the land; might have 
asked Mr. Wood about it. The handwriting of the return 
on the execution is mine, except the signature, which is 
Sheritf Crowe’s. I acted as clerk for Crowe in writing the 
return. This was part of my business. I staid in the office 
more than Crowe, hunted up titles to lands, entered levies 
on executions and did the general business of the office, 
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but made no seizures of personal property, and did no bus- 
iness required to be done by an officer. 

I. N. Inge testified: Jane Massey was rather a singu- 
lar person; exeluded herself from society; was sharp 
enough to count dollars and cents. I was her father’s ad- 
ministrator. Ihave seen a portion of the land in contro- 
versy. It is called mineral land; can’t say what was its 
value at time of sale. It is very rough, and timber is poor. 

John T. Crowe, the sheriff, testitied: Ihold in my 
hand the sale book containing advertisement, ete., of the 
Massey sale. The land was sold in six separate tracts. 
Frazee purchased all. I don’t remember whether there 
were any other bidders present or not. . Frazee was clerk 
in my office, not deputy—worked by the day. He was jus- 
tice ot the peace and asked to have his office in mine. I 
remember something about the transfer, but don’t know 
whether the deed was made to Frazee or to Kelso; don’t 
remember who was present at the sale. Kelso may have 
been, and Lowe may have been present; cannot name any 
body that was present; made no other memorandum at the 
time of the sale. Don’t remember I charged the costs to 
Lowe. If I did, I think I would remember. Don’t think 
I charged costs to any body. Don’t remember whether 
Wood and O’Shea were present at the sale or not. My 
best recollection is the money was not paid on day of sale; 
there was some arrangement about it. It was not a year 
till the money was paid. I don’t say that Kelso paid the 
money; don’t know who got the deed, don’t remember 
getting any instructions from him; if I did, they were 
verbal; don’t remember talking with Kelso; don’t remem- 
ber any particular conversation with Frazee. 

At the’close of the evidence, by leave of court, the 
plaintiff amended her petition by striking out the allega- 
tion that Kelso bid for the property, and substituting there- 
for an allegation that the bid was made by Frazee and was 
afterward by him transferred to Kelso, in consummation of 
a scheme arranged between Frazee, Lowe and Kelso, and 
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in fraud of the rights of plaintiff. The court found for 
defendants Lowe and Kelso and entered a decree dismiss- 
ing the petition of the plaintiff and the cross-bill of defend- 
ant Young. From this decree both the plaintiff and 
defendant Young appealed. 


T. W. B. Crews for appellant Massey. 
James Halligan for appellant Young. 
J. C. Kiskaddon for respondents. 


z. 


Suerwoop, C. J.—The ruling was erroneous which re- 
fused permission to introduce the sheriff’s deed to Kelso, 
and the execution and return thereon. The deed was by 
law prima facie evidence of the recitals it contained. With- 
out its introduction, plaintiff had no standing in court. 
And the return on the execution was presumptively true 
as to the statements therein made, even against strangers. 
Burgert v. Borchert, 59 Mo. 80, and cases cited. 


Il. 


No doubt is entertained that it was competent for 
Stephen Frazee, the alleged bidder, to transfer his bid to 
defendant Kelso.- By mutuai consent the bidder at execu- 
tion sale may transfer his purchase to another, and such 
other become the recipient of the deed from the sheriff. 
Gwynne on Sherifts, 376; Jamison v. Tudor, 3 B. Mon. 
357; Frizzle v. Veach, 1 Dana 212. 

III. 


The heart of this cause lies in two questions: Ist, 
Whether the machinery of the law was fraudulently used 
with the purpose of depriving plaintiff of her property, 
and defendant Young of the benefit of his judgment. 2nd, 
Whether Kelso was an innocent purchaser. 

So far as concerns Frazee, he can lay no claim to that 
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title. He never paid a dollar on his purchase; and there 
are other reasons equaliy potent as the one just mentioned, 
for reaching the same conclusion. He was to all intents 
and purposes, save in bare name and technical appoint- 
ment, the deputy of Crowe, the sheriff; for Frazee staid 
in the office more than Crowe,; was his clerk; gave re- 
ceipts for money in Crowe’s name; investigated titles to 
lands; entered levies on execution; did the general oflice 
business, and acted as clerk at the sale in question. Al- 
though a purchase by Frazee is not within statutory pro- 
hibition, yet equity will narrowly watch actions of a per- 
son possessing such opportunities for questionable practices 
—for collusion and oppression ; and consequently, if the 
clerk of the sheriff buy at the sale of his employer, equity 
will view such transaction as against the policy of the law; 
as pregnant with suspicion of fraud, and if there be indi- 
cation of unfairness or inadequacy of price or the like, 
will hold that the purchase is not bona fide. The point has 
been similarly ruled in Kentucky, relative to a purchase of 
personal property by a deputy sheriff of his co-deputy, 
though the law did not interdict such purchase. Warland 
v. Kimberlin, 6 B. Mon. 608. 

Here there was gross inadequacy of price. An undi- 
vided one-third interest in 440 acres of land, worth $1,000, 
was knocked off for $47. But notice other vestiges of 
fraud. Why was Frazee so nervously apprehensive that 
Gale, the circuit judge, would say that he was “ Crowe’s 
deputy?” It does not appear that the circuit judge had 
ever ordered any purchase made by Frazee set aside. Why 
then did he anticipate such a result in the particular case? 
It seems difficult to refer such forebodings to any other 
cause than a consciousness of wrong committed—a wrong 
demanding redress. But the reason given above to Kelso 
by Frazee, when the latter asked him to take the bid off 
his hands, was not the reason Frazee gave when on the 
witness stand, for desiring to make the transfer. Then it 
was because he did not “‘ want to get mixed up in the courts 














OCTOBER TERM, 1880. 271 


Massey v. Young. 





in a partition suit.” So that the reason given Kelso in 
private, by Frazee, for wishing to make the transfer, and 
the one he gave in public, when a witness, do not co-here- 
This difficulty is of often occurrence when Truth and its 
ancient adversary are placed in juxtaposition. Although 
it was Frazee’s customary duty to investigate titles to 
lands,and enter levies thereof on executions, and although 
he entered the levy on the execution in question, and wrote 
out the return thereon at great length and with great par- 
ticularity, his memory is utterly oblivious as to whether he 
investigated the title to the particular tracts or not. He 
says “I don’t know that I ever investigated the title to the 
land ; I might have asked Mr. Wood about it.” True, and 
so he might have asked any body else about it, but did he? 
Such a singular lapse of memory is not calculated to pro- 
voke very favorable inferences. 

But having devoted, for the present, sufticient attention 
to Frazee, let me inquire: How stands the case with 
Kelso? There is, in the first place, no allegation in Kelso’s 
answer of the affirmative defense that he is a bona fide pur- 
chaser without notice. And if such allegation were not 

ranting, evidence to support it would be. It is to the last 
degree doubtful when Kelso paid the money for the land. 
The sale occurred November 28th, and the deed was not 
executed to Kelso till December 18th, twenty days there- 
after. He says: “I think, perhaps, I paid the money 
when I got the deed.” But he will not say whether he 
paid the money to Frazee, or to a deputy, or to the sheriff. 
The latter, however, testifies that his ** best recollection is, 
the money was not paid on the day of sale; there was 
some arrangement about it. It was not a year till the 
money was paid.” If Kelso did not pay the money until 
after he received notice of such facts as were calculated to 
put areasonably prudent man upon inquiry, the payment 
came too late to afford him any protection. And there is 
no lack of such facts in the record. He was the buyer of 
lands, and was in consequence, presumably familiar with 
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real estate values, and if so, knew that the property had 
been sacrificed at the sale. Eck v. Hatcher, 58 Mo. loc. cit. 
239, et seq. The clerk and virtual deputy of the sheriff, 
offers him his bid, one-third of 440 acres of land worth 
$1,000, for $47; tells him the bid is “all right,” that it is 
worth more than the money, and gives as a reason for of- 
fering him the bid, that the circuit judge would set the 
sale aside if it were known who the real purchaser at the 
execution sale was. And it was not known till developed at 
the trial who the actual bidder was. But Kelso was will- 
ing, it seems, to assist in practicing a deceit on the circuit 
judge, and to accept the transfer and its profits, by becom- 
ing the ostensible bidder. So, after repeated conversations 
with Lowe, to whom he was directed by Frazee, for infor- 
mation, and who, he was informed by Frazee at the very 
outset, had been the attorney of Young in the suit, he con- 
sents to the transfer. And so valuable is his purchase, and 
so great his gain, both actual and prospective, that he can 
afford to give to Lowe, (whom this record brands as the 
betrayer of his client’s trust,) one-half of what may be 
realized as the result of the partition suit, which Lowe 
agreed to and did bring. 

I am satisfied from the foregoing facts and others yet 
to be related, that Kelso had a sufficient understanding of 
the whole affair before he paid the purchase money. He 
is told by Frazee that there were two more interests in the 
land that would have to be bought, and that this would 
require a partition suit, and he is also told by Frazee to 
“talk with Lowe.” This was evidently after Frazee had 
talked with Lowe; for from the latter he professes to have 
gained his information in regard to the interest of the other 
heirs. And Kelso circuitously and. evasively admits that 
the arrangement to give Lowe half for his services in the 
partition suit was effected before the purchase money was 
paid; because he had previously said that he thought, 
perhaps, he paid the purchase money when he got his deed, 
and he says also, “ I think I spoke to Mr. Lowe about the 
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partition suit before I got the deed.” As he did not obtain 
the deed till December 18th, and did not pay the money 
before that time taking his nearest approach to a positive 
statement as true, it seems certain that the contract with 
Lowe was concluded prior to paying the purchase money 
or obtaining the deed. 

The whole matter may be summarized thus: Frazee, 
the sheriff’s clerk and de facto deputy, buys the land under 
the hammer of his employer, for a mere pittance. On the 
same day he “somehow” learns that Young’s attorney in 
the suit is Lowe; talks with him; immediately becomes 
alarmed at the idea of getting “ mixed up in the courts in 
a partition suit;”’ is also instantly seized with a sudden 
fear that * Gale” will set aside the sale and not even allow 
him thus to “ get mixed up.” Thus harrassed by two op- 
posing and impending calamities ; thus assailed by two con- 
flicting fears, he bestirs himself to escape the approaching 
peril, by searching for a transferee. Fortune favors his 
quest, and at a most auspicious moment whom does he meet 
but Kelso? talks with him; offers him his bid without any 
advance in price; tells him itis “all right,’ worth more 
than the price paid, and refers him to Lowe, as Young’s 
attorney. . Kelso talks with Lowe, and after several such 
talks, the arrangement is effected whereby Frazee is simal- 
taneously relieved of his bid and of his fears, Young of 
the benefits of his judgment, and Jane Massey of her land! 
The foregoing circumstances, as well as others of a similar 
nature disclosed by the record, are sufficient to sustain the 
charge of mala fides against the defendants Lowe and 
Kelso. 

Fraud is rarely ever susceptible of positive proof, for 
the obvious reason that it does not cry aloud in the streets» 
nor proclaim its iniquitous purposes from the housetoyf.- 
Its vermiculations are chiefly traceable by “* covered tracks 
and studious concealments.” Cooley on Torts, 475; Hop- 
kins v. Sievert, 58 Mo. 201; Burgert v. Borchert, 59 Mo. 80. 


And though fraud is not to be presumed, yet it is as legiti- 
18—73 
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mate to infer its existence from surrounding circumstances 
pointing unmistakably to a wrongful, purpose, as it is to 
thus infer under similar circumstances the commission of a 
crime; and this is done daily. Anything, therefore, which 
satisfies the mind and conscience of the existence of fraud 
is sufficient. Cooley on Torts, 476, and cases cited. 

IV. 

Relative to Young’s cross bill—it is impossible to grant 
the relief he prays. If the sale, in consequence of the 
above circumstances, was fraudulent, jt should not be per- 
mitted to stand; “for what fraud creates, justice will de- 
stroy.” But the sale will be set aside, and then he will 
have opportunity to enforce his judgment in the usual way. 
The judgment will be reversed and the cause remanded, 
with directions to the circuit court to enter the proper 
judgment setting aside the execution sale and any deed or 
deeds based thereon; to properly adjust the costs, and if 
necessary to have an accounting to the plaintiff. All con- 
eur, except Ray, J., not sitting. 








Garton Vv. Botts, Appellant. 


1. Curator’s Finai Settlement: coNCLUSIVE AS EVIDENCE, THOUGH 
NOT PLEADED. The final settlement of a curator in the probate 
court is to all intents and purposes on the same footing as the judg- 
ment of any other court of competent jurisdiction. Like sucha 
judgment, as between the parties it is conclusive of the matters ad- 
judged ; and this is true whether it be pleaded in bar or be adduced 
in evidence under the general issue. 

2. A Ward cannot sue his Curator for Money had and receiv- 
ed. Until there is a final settlement of his ward’s estate, a curator 
is not liable to an action by the ward for money had and received, 
His bond constitutes the measure and limit of his liability, and the 
ward must have recourse to that. 
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Appeal from Pettis Circuit Court.—Uon. Wu. T. Woon, 
Judge. 


REVERSED. 


On the 23rd day of August, 1872, Daniel M. Botts 
filed his account in the probate court of Pettis county as 
curator of Margaret May, for final settlement. He asked 
credit, among other things, for a note of one McCormick, 
which he had held as curator and which he claimed to have 
turned over to his ward. Upon the hearing he produced 
the receipt of his ward for said note, dated August 6th, 
1872; and the court thereupon allowed the credit, and on 
the 1st day of March, 1873, approved the settlement. Mar- 
garet May subsequently intermarried with Mortimer Gar- 
ton, and in 1876 they brought this action against the said 
Botts. The petition was in the form usual in a¥action for 
money had and received to plaintiffs’ use. The answer 
was a genera] denial. At the trial, in support of their pe- 
tition, plaintiffs offered evidence tending to prove that in 
September and October, 1872, defendant had collected the 
McCormick note; and had never paid over the proceeds. 
Defendant gave rebutting testimony, and also offered his 
tinal settlement in evidence. Under the instructions of 
the court the jury found for plaintiffs, and there was a 
judgment accordingly. 


Philips & Jackson, J. B. Gantt and W. L. Felix tor ap- 
pellant. 


The tinal settlement was res judicata. It was a final 
judgment and could not be attacked in this collateral pro- 
ceeding. It could only be attacked in a direct proceeding 
in equity for that purpose. Jones v. Brinker, 20 Mo. 88; 
State v. Rowland, 23 Mo. 98; Picot v. Bates, 47 Mo. 390; 
Clyce v. Anderson, 49 Mo. 48 > Sheets v. Kirtle , 02 Mo. 417 ; 
Miller v. Major, 67 Mo. 247. 
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Houston § Rothwell and Ewing § Hough for respond- 








ents. 






The final settlement was not a bar to plaintiffs’ suit 
because not specially pleaded. 1 Chitty Plead., 543, (667 
in 16th Am. Ed.;) Pomeroy’s Remedies, § 702, p. 726; 
Bliss Code Plead. “9 S$ 327, 352 ; Greenway v. James, 84 Mo. 
826; Northup v. Mississi ippi Val. Ins. Co., 47 Mo. 435, 443; 
Brazill v. Isham, 12 N. Y.9; MeKyring v. Bull, 16 N. Y. 
297; Beaty v. Swarthout, 32 Barb. 293; Hendricks v. Decker, 
35 Barb. 298; Piercy v. Sabin, 10 Cal. 22; Krekeler v. Rit- 
ter, 62 N. Y. 374; Towns v. Nims, 5 N. H. 259; Howard 
v. Mitchell, 14 Mass. 241; Isaacs v. Clark, 12 Vt. 692; Long 
v. Long, 5 Watts 102; Picquet v. McKay, 2 Blackf. 465; 
Cleaton v. Chambliss, 6 Rand. 86; Smith v. Elliott, 9 Barr 
845; Outram v. Morewood, 3 East 346; Vooght v. Winch, 2 


| Barn. & Ald. 662 


















I. 


Suerwoop, C. J.—Numerous decisions of this court 
attest that final settlements made in probate courts by cu- 
rators and others acting in similar capacity, occupy the 
same footing to all intents and purposes as do the judg- 
ments of other courts of competent jurisdiction. 

The Supreme Court of the United States hoids “ that 
the judgment of a court of law or a decree of a court of 
equity directly upon the same point and between the same 
parties is good as a plea in bar and conclusive when given 
in evidence in a subsequent suit.” Thompson v. Roberts, 24 
How. 233; Smith v. Kernochen, 7 How. 198. In theinstance 
cited the former adjudication was not pleaded but simply 
offered in evidence. The same rule is laid down in Mary- 
land as to the conclusive effect of a judgment upon the 
merits between the same parties in a former suit relating 
to the same cause of action, whether such judgment be 
pleaded in bar or adduced in evidence under the general 
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issue. Beall v. Pearre, 12 Md. 550, and cases cited. This 
is the same doctrine as that announced by DeGrey, C. J., 
in the Duchess of Kingston’s case, 20 Howell’s St. Tr. 538. 
The same doctrine prevails in Pennsylvania and the posi- 
tion maintained with much force of reasoning that a judg- 
ment when offered in evidence to a jury, should carry with 
it the same attributes of conclusiveness as when presented 
to the court by a plea specially setting it forth, and that the 
same results should be reached in the one instance as in the 
other, Kennedy, J. remarking: “A judgment of the proper 
court, being the sentence or conclusion of the law upon 
the facts contained within the record, pats an end to all 
further litigation on account of the same matter, and be- 
comes the law of the case which cannot be changed even 
by the consent of the parties, and is not only binding upon 
them but upon the courts and juries ever afterward, as 
long as it shall remain in force and unreversed.” Marsh v. 
Pier, 4 Rawle 288. This doctrine meets the decided ap- 
proval of Professor Greenleaf, who has collated most of 
the authorities bearing upon the question. He says: “The 
whoie community have an interest in holding the parties 
conclusively bound by the result of their own litigation. 
And it has been well remarked that it appears inconsistent 
that the authority of a res judicata should govern the court 
when the matter is referred to them by pleading, but that 
a jury should be at liberty altogether to disregard it when 
the matter is referred to them in evidence; and that the 
operation of so important a principle should be left to de- 
pend upon the technical form of pleading in particular ac- 
tions. But notwithstanding there are many respectable 
opposing decisions, the weight of authority, at ieast in the 
United States, is believed to be in favor of the position that 
where a former recovery is given in evidence it is equally 
conclusive in its effect as if it were specially pleaded by 
the way of estoppel.” 1 Greenleat Ev., § 531, and cases 
cited. Mr. Bigelow is of the same opinion. Bigelow on 
Kstop., 590, and note. 
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In some of the code states it is held necessary to plead 
the judgment in order that it may be offered in evidence, 
as constituting a bar, or as an estoppel to the action. But 
even if not so pleaded it may be offered “as evidence of 
the fact in issue,” and is competent, although not pleaded, 
like any other evidence, oral or documentary, to disprove 
a material allegation, and “ as evidence it was conclusive 
as an adjudication of the same fact in an action between the 
same parties.” Krekeler v. Ritter, 62 N. Y.372. So too, in 
Miller v. White, 50 N. Y. 137, it is denied that a judgment 
is only prima facie when not pleaded where it might have 
been, or is waived as an estoppel. And it is said: “the 
better opinion is the other way in reason and authority.” 

In the case at bar the money sued for was alleged in 
the petition to have been received by defendant from Mc- 
Cormick in September and October, 1872, and the testi- 
mony offered on behalf of plaintiffs fully supports that 
allegation as to the time of the reception of the money 
and from whom received. The final settlement offered in 
evidence was made in March, 1873, and fully accounts for 
the McCormick note. Upon the principle heretofore an- 
nounced, that settlement must be regarded as conclusive of 
the rights of the parties to re-agitate the question then and 
there adjudicated, at least in this form of action, and that 
it is quite immaterial, so far as concerns the result, whether 
such adjudication be formally pleaded, or, as supporting 
the general issue, be offered in evidence. 


Il. 


There is another view of this case which is equally 
fatal to plaintiffs’ suit: There either has been a final set- 
tlement of the ward’s estate or there has not. If there 
has, the foregoing considerations apply. If there has not, 
then the curatorship is still open and the defendant cura- 
tor is not liable to an ordinary action for money had and 
received, but resort must be had to a suit on his bond 
which constitutes the measure and limit of his liability. 
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Cohen v. Atkins, ante, p. 163; Call v. Eaton, 8 Cush. 587; 
Conant v. Kendall, 21 Pick. 36; Schouler’s Dom. Rel., 501, 
et seq. Judgment reversed. All concur. 








SWINEFORD et al., Appellants, v. FRANKLIN CouNTY. 


County not Liable for Acts of County Court: roaps. To prevent 
injury to a county road the county court caused a mill race which 
crossed the road, to be filled up. Held, that the county was not 
liable to the owners of the mill for the consequent injury to their 
property. Following Reardon v. St. Louis Co., 36 Mo. 555. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This is an action brought by the owners of a mill and 
mill-site in Franklin county, to recover damages for the 
filling up of their mill race. The petition alleges that the 
plaintiffs were carrying on a profitable milling business, 
and that defendant, by its agents, destroyed the race which 
conveyed to their mill the necessary stream of water; and 
thus deprived the plaintiffs of the use and value of their 
mill, etc. The answer is a general denial. The evidence 
tended to show that the plaintiffs, about the year 1867, 
purchased land on the Maramec river, in Franklin county, 
and at a place known as “ Horse Shoe Bend,” deepened a 
slough of the river and made a race of it, and there erected 
a saw-mill and grist-mill, at considerable expense. A 
county road ran along the bottom, nearly parallel with the 
river, and across the slough by a bridge which was sup- 
ported by trestles. The plaintiffs having procured an act 
of the legislature authorizing the erection of adam across 
the river, built a dam near the head of the slough, and 
erected their mill near the foot of it. In thespring of 1868, 
when the mill was in successful operation, a freshet washed 
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away a part of the dam and prevented the mill from work- 
ing; and at the instance of certain persons owning land in 
the vicinity, the. plaintiffs were enjoined from making re- 
pairs and putting the millin running order. While things 
were in this condition the county court of Franklin county, 
apparently apprehensive that in consequence of the deep- 
ening of the slough the water would leave the main chan- 
nel of the river to such an extent as to rise in the slough 
and injure the trestle-work of the road which crossed the 
slough, made various orders from time to time, to their 
road officers in regard to the dam of the plaintiffs, with a 
view of ascertaining its effect and taking precautions to 
preserve the road. A flatboat used by the plaintiffs had 
drifted down against the trestle-work, and the testimony 
tended to show that the action of the water at this point 
was injuring the road where it crossed the slough. The 
road commissioner reported to the county court, recom- 
mending that the slough be filled up; and in January, 
1869, the county court ordered that one Lucy superintend 
the repairing of the road and fill up the gap bridged by 
the trestle-work where the Jatter crossed the mill race. In 
spite of the remonstrance of the plaintiffs, who protested 
that the court had no power to do it, the mill race was 
filled up, and Lucy was, by order of the county court, paid 
for his services. A demurrer to evidence was overruled, 
and a verdict given for the plaintiffs. From the judgment 
rendered upon this verdict there was an appeal to the St. 
Louis court of appeals, where the judgment was reversed. 
From this judgment plaintiffs appealed to this court. 


T. W SB. Crews for appellants. © 


The rule that quasi municipal corporations are not lia- 
ble in damages to private actions for the neglect or tres- 
passes of their officers, applies only to the neglect or 
omission of the corporation to perform those duties which 
are imposed upon it without its corporate consent and for 
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public purposes exclusively, and not to the neglect of those 
obligations which it incurs when a special duty is imposed 
on it with its consent express or implied, or a special au- 
thority is conferred on it at its request. Bigelow v. Ran- 
dolph, 14 Gray 541; Hannon v. St. Louis Co., 62 Mo. 313. 
The law of roads and highways is a general law, applicable 
alike to all counties; but the duties imposed as to any par- 
ticular road or bridge may or may not be performed, and 
when performed, are generally for private and local inter- 
ests. No county is required to build or repair-any particu- 
lar road or bridge; nor, indeed, any road or bridge. If the 
citizens of the county do not want them they need not 
have them. The county court is the agency provided for 
carrying into effect the will of the people in this respect. 
The people may petition and set the agency in motion, or 
they may remonstrate and prevent its operation; and who 
is entitled tocomplain? It is sufficient if the road or bridge 
is of public utility to the people of the vicinity—not a mere 
private convenience—although it may not be of the slight- 
est use or advantage to any one beyond the limits of the 
neighborhood. It need not be a public road in the sense 
of the former state roads. It need not be of general and 
public benefit. Then, the building and repairing of such 
a road or bridge is but a special and private benefit to the 
corporation or county, authorized by general law, and made 
through the agency provided for the purpose, with the 
consent of the people, who are the beneficiaries and mem- 
bers of this guasi corporation, the county. This brings it 
within the precise terms of the rule in Hannon v. St. Louis 
Co., supra; Kincaid v. Hardin Co., 53 Iowa 430; s. ¢., 19 
Am. L. Reg. (N. 8.) 480; Wilson v. Peverly, 2 N. H. 548; 
s. ¢., 1 Am. Lead. Cases (8 Ed.) 111. Our county courts 
are not the mere creatures of the legislative will. They 
are recognized by the constitution, and vested with powers 
and functions as clearly defined as those of the legislature 
itself; but in respect to the matters here, they are simply 
agents of the county, clothed as such with certain powers 
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to be exercised at their discretion, or upon certain condi- 
tions defined by law, and as to rights and property as ex- 
clusively private as sewers and streets are to a city. 


J. C. Kiskaddon and J. W. Booth for respondent. 


County courts, in the construction and repair of pub- 
lic roads, are not the agents of the counties, but are instru- 
ments of the State government, independent of the counties, 
though acting within county limits, and are vested with 
powers in respect to such roads, under general laws, for 
the benefit of the public at large, and aot for the peculiar 
benefit of the counties as separate artificial beings; and, 
therefore, counties are not liable for the wrongful acts of 
such courts or their employes committed in the construc- 
tion or repair of public roads. Reardon v. St. Louis Co., 
36 Mo. 555; Murtaugh v. St. Louis, 44 Mo. 479; Crowell v. 
Sonoma Co., 25 Cal. 313; Stewart v. New Orleans, 9 La. Ann. 
461; Mazxmilian v. Mayor, ete., 62 N. Y.160; Small v. Dan- 
ville, 51 Me. 359; Larkin v. Saginaw Co.,11 Mich. 88; But- 
trick v. Lowell, 1 Allen 172; Walcott v. Swampscott, 1 Allen 
101; Hafford v. New Bedford, 16 Gray 297; Baily v. Mayor, 
etc., 3 Hill (N. Y.) 581; Richmond v. Long, 17 Gratt. (Va.) 
875; Sherbourne v. Yuba Co., 21 Cal. 113; Hamilton Co. v. 
Mighels, 7 Ohio St. 109. 

The proper officers had the right to secure the safety 
of the highway, for the use of the public, and any injury 
which resulted to the plaintiffs by reason of the act of se- 
curing the safety of the highway was damnum absque in- 
juria, and the county court were the proper and sole judges 
of how the work should be done. Gen. St. 1865, p. 290, § 
2: Vitt v. Owens, 42 Mo. 512; Callender v. Marsh, 1 Pick. 
(Mass.) 417; Radcliff v. Mayor, 4 Comst. (N. Y.) 195; Tay- 
lor v. St. Louis, 14 Mo. 20. 


Suerwoop, C. J.—The case of Reardon v. St. Louis Co., 
86 Mo. 555, is decisive of this case, and precludes plaintiffs 
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of any recovery, if the ruling in that case is to be followed 
in the present instance. My associates are of opinion to 
follow that case, and this must result in the affirmance of 
the judgment. Ido not concur in this ruling, believing 
that the alleged distinction between the liability of munici- 
pal corporations and the non-liability of quasi corporations 
under like circumstances, is based upon precedent rather 
than reason, and is not sound. Hewnry, J.,concurs with 
me. Judgment affirmed. 


Hoven, J.—A few observations will suffice to show, 
that the distinction between the case of Reardon v. St. 
Louis Co., 36 Mo. 555, and those cases in this State which 
hold municipal corporations liable in damages for a failure 
to keep their streets in repair, is founded in reason and 
eminently just. Itis an elementary principle, that no per- 
son, natural or artificial, can be charged with negligence 
by reason of a failure to do that which it is not the duty 
of such person te do. Negligence is an omission of duty. 
Where there is no duty, there can be no negligence. Coun- 
ties are not charged with the duty of keeping the high- 
ways within their limits, in repair, but municipal corpora- 
tions are; hence, for injuries resulting from a failure to 
make needeu repairs, cities in this State are heid liable, 
and counties are not. County courts are charged by stat- 
ute with the construction and repair of roads and bridges, 
but in exercising such functions, they are neither the agents 
nor the servants of the counties. Dillon on Munie. Corp., 
(2 Ed.) § 785. As illustrating this principle, though not 
directly in point, vide, Miller v. Iron Co., 29 Mo. 122. If I 
correctly understand the opinion in the case of Hannon v. 
St. Louis Co., 62 Mo. 313, the principle is there asserted 
that counties are not even liable for a neglect of such pub- 
lic duties as are imposed by general law upon all counties, 
unless an action for such neglect be given by the statute ; 
and the county was held liable in that case upon the ex- 
press ground that it had voluntarily assumed the perform- 
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ance of that which, if imposed by the legislature, and 
assented to by the county, would have become a special 
duty. Judge SHerwoop, who delivered the opinion of the 
court in that case, further observed: ‘For it is the ele- 
ment of consent which attaches civil liability, with its at- 
tendant consequences, to the act done. In other words, as 
certain results flow from the acceptance by a quasi corpora- 
tion of a special duty, or a special authority, it is, there- 
fore, the exercise alone of that volition which fixes its lia- 
bility.” By reference to that case it will be observed that 
it was admitted by the pleadings that the county entered 
into the contract for the work which resulted in injury to 
the plaintiff. If no duty had in fact been assumed by, or 
imposed upon the county, and the contract pleaded had 
not appeared to be the contract of the county, it could not 
have been held liable. In the case at bar, the county did 
not assume the duty of repairing the highway, and no such 
duty was imposed upon the county, either by general or 
special law. The decision in Reardon v. St. Louis Co., was 
put expressly upon the ground that the duty of repairing 
the highways had-not been imposed upon the county, 
and it owed no duty, therefore, in the premises; that such 
duty was imposed upon the county court, not as an agent 
or servant of the county, but as a public and state agency. 
Vide, Thompson on Neg., 616, notes, § 1, and authorities 
there cited. The judgment of the court of appeals is, in 
my opinion, properly affirmed. 








Tue State v. Wetcu, Appellant. 


Ignorance of the Law, no Excuse for Crime: Larceny. Section 
1315, Revised Statutes 1879, makes it larceny for the finder of lost 
property to make way with, or secrete the property with intent to 
convert it to his own use, with intent to defraud the owner. In an 

indictment founded on this section; Held, that evidence offered by 

the defendant to show that it was a general belief among the col- 
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ored people that property found, having no marks upon it to indi- 
cate its ownership, belonged to the finder, was properly excluded. 
Ignorance of the law is no excuse for its violation. 


Appeal from Holt Circuit Court.—Hion. H. 8. Ketrey, Judge. 
AFFIRMED. 
James Limbird for appellant. 


D. H. McIntyre, Attorney General, for the State. 


. 


Henry, J.—At the April term, 1880, of the Holt cir- 
cuit court, the defendant was indicted under section 1315, 
Revised Statutes 1879, and charged with having found $30, 
the property of one Harrison Vandiver, and feloniously 
made way with and secreted the same, with intent then 
and there, feloniously, to convert it to his own use and 
benefit, with intent to defraud the owner of the same, and 
to which money defendant had not obtained the lawful 
title. The indictment is in the language of the statute, 
and aptly states the facts constituting the offense. The 
defendant was convicted and sentenced to two years im- 
prisonment in the penitentiary. From the judgment he 
has appealed. 

There was evidence tending to establish the facts al- 
leged in the indictment and fully warranting the convic- 
tion. 

The defendant offered evidence to prove that it was a 
general belief among colored people in that county that 
money or property found, having no marks upon it to in- 
dicate its ownership, belonged to the finder. The court prop- 
erly excluded the evidence. It is a principle as old as the 
common law that ignorance of the law is no excuse for its 
violation ; and the law is thesame for a colored as fora white 
person. We have not nowa criminal code for the whites 
and a different one for the blacks. Under our present con- 
stitution no law making such a distinction would be of any 
validity. Wharton’s Crim. Law, sec.88, p. 1794, is cited as 
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sustaining the proposition that taking possession of money 
and determining to keep it under an honest belief of a 
right to do so because found, is a good defense. There is 
no section 88, at page 1794, and the sections on that page 
do not relate to the subject under consideration, but section 
87, page 87, asserts the general proposition that “Igno- 
rance or a mistake of fact is admissible for the purpose of 
negativing a particular intention,” and that “ Where a par- 
ticular intent is necessary to constitute the offense, (e. g. in 
larceny animus furandi, in murder malice,) then ignorance 
or mistake is evidence to cancel the presumption of intent 
and to work an acquittal either total or partial.” But in 
section 88, he says: ‘“ When a statute makes an act in- 
dictable irrespective of guilty knowledge, then ignorance 
of fact is no defense.” On this proposition some learned 
authors differ in opinion from Mr. Wharton. Bishop, 4 
South. Law Rev., (N. 8.) 58. 

However this may be, the section of our criminal code 
in question makes it a felony in a finder of goods or 





moneys belonging to another, to convert them to his own 
use with intent to defraud the owner, or to make way with 
or secrete them with that intent; and proof of ignorance 
of the law, or that the finder believed that he acquired the 
title by finding the property, does not tend to disprove the 
intent to convert it to hisown use. If he didthe act with 
the double intent named in the section, it is no defeuse that 
in his ignorance of the general law be supposed that by 
finding he became the owner of the property. 

It would be no defense that he was ignorant of the 
section under which he was indicted, which of itself ap- 
prises him that lost property does not belong to the finder, 
and why his ignorance of the general law to the same 
effect should avail him as a defense, is beyond our compre- 
hension. By imposing a severe punishment upon the finder 
who converts to his own use the property of another, di- 
rect information is imparted that such does not become 
his by such finding. This is the import of the language of 
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the section, and it is in harmony with a legal principle 
well established long before that section was enacted. It 
will not be contended that ignorance of the statutory pro- 
vision will excuse its violation, and if ever ignorance of 
law could constitute a defense it certainly will not do so 
when the identical section under which the accused is pros- 
ecuted informs him of the very principle of law of which 
he avers his ignorance. The instructions and rulings of the 
circuit court were in conformity with these views, and the 
judgment is affirmed. All concur. 





Tue Srate v. Harris, Appellant. 


. Murder in the Second Degree. The court re-atlirms the ruling 
in State v. Curtis, 70 Mo. 594, as to murder in the second degree. 

2. Evidence in Murder Cases. Evidence is not admissible upon a 

trial for murder to prove that defendant had once had a difliculty 

with a person other than the deceased, and had lain in wait to kill 


ot 


him. 

3. : THREATS. When the evidence shows that at the time of 
the homicide the party slain made no attempt to execute a threat 
previously made, and did not seek the difficulty which resulted in 
his death, and that the accused was the aggressor, the threat will 
constitute no excuse or justification for the homicide ; but it is oth- 
erwise when, at the time of the killing, the deceased sought the 
difficulty, or did any act or said anything which indicated a purpose 





on his part to execute the threat. 

4. Practice, Criminal: inpicTMENT: GRAND Jury. It is no objec- 
tion to an indictment that it was found by a grand jury summoned 
after the discharge of the regular panel. Acts 1874, p. 99, @ 7. 


5. : . The objection tnat the indictment is not indorsed 





a true bill, comes too late when made for the first time after verdict. 


Appeal from Macon Circuit Court.—Hon. ANDREW ELLISON, 


Judge. 


> 


REVERSED. 
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Dysart § Mitchell for appellant. 
J. L. Smith, Attorney General, for the State. 


Norton, J.—The defendant was indicted at the May 
term, 1879, of the Macon county circuit court, for murder 
in the first degree, for the killing of Thomas Morgan on 
the 28th day of May, 1879. He was put upon his trial at 
the January term, 1880, of said court, and convicted of 
murder in the second degree, and sentenced to imprison- 
ment in the penitentiary for ten years. Motion for new 
trial and in arrest of judgment having been overruled, the 
cause is brought to this court by appeal. 

The judgment in this cause must be reversed for error 
committed in giving for the State the eleventh instruction 
defining murder in the second degree. Upon a retrial this 
instruction should be made to conform to the opinion of 
this court in the case of State v. Curtis, 70 Mo. 594. 

If upon such trial the evidence tends to show a con- 
spiracy between deceased and Morris to kill defendant, and 
that in pursuance of such design deceased and Morris were 
acting together and in concert when Morris drew his pis- 
tol, the third instruction on behalf of the State should be 
modified so as to meet such evidence; in the absence of 
such evidence, the instruction is proper as given. 

The evidence offered to prove statements made by de- 
fendant as to his having had a previous difficulty with his 
brother and lying in wait to kill him, was improperly re- 
ceived. It had no connection with the crime for which 
defendant was on trial. State v. Elkins, 63 Mo. 159. 

The above case lays down the rule as to the admissi- 
bility of threats made and not communicated, which applies 
with more force in a case where such threats are communi- 
cated. When the evidence clearly shows that at the time 
of the homicide the party slain made no attempt to execute 
a threat previously made, and did not seek the difficulty 
resulting in his death, and that the accused was the ag- 
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gressor, sought the difficulty and brought it on, such threat 
would constitute no excuse or justification for the homi- 
cide, and the refusal to receive evidence as to such threat 
would not be error; but it is otherwise when, at the time 
of the killing, deceased sought the difliculty or did any act 
or said anything which indicated a purpose on his part to 
execute such threat. 

he objection to the action of the court in ordering 
another grand jury to be summoned after the discharge of 
the regular panel, was properly overruled, as the court, 
under section 7, Laws 1874, page 99, had full power to 
make such order. 

The objection that the indictment on which defendant 
was tried was not indorsed a true bill, having been made 
after verdict, came too late, and was properly overruled. 
State v. Burgess, 24 Mo. 381; State v. Mertens, 14 Mo. 94. 
Judgment reversed and cause remanded, in which all cone 
eur. 





Ope v. ObDLeE et al., Appellants. 


1. Recorded Title: norice or equities. A person purchasing land 
from one who appears by a recorded deed to be the owner in fee, is 
not bound by equities existing in favor of a stranger to the deed, 
when the only notice of such equities is imparted by deeds not af- 
fecting the land in question, and he is not otherwise informed of 
them., He is not required to search the records or elsewhere to as- 
certain whether there are equitable rights which could be asserted 
against the title of the apparent owner. 


2. Ejectment: equity surispicrion. One who holds both the legal 
and equitable title can assert his rights in an action of ejectment. 
He will not, therefore, be permitted to resort to equity. 


Appeal from Henry Circuit Court.—Hon. F. P. Wrieut, 
Judge. 


REVERSED. 


19—73 
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Pratt, Brumback § Ferry for appellants. 


Henry, J.—By this proceeding, plaintiffs seek to set 
aside a deed of trust of certain lands executed by John Odle 
and wife to Wallace Pratt, in trust to secure the payment 
of a sum of money owing by said Odle to the defendant 
insurance company. The following facts are admitted 
and agreed upon by both parties: That the plaintiffs, Cal- 
vin Odle, Dorotha Odle, James William Odle and John 
Henry Odle, are minors ; that they are the only legal heirs 
of Janette M. Odle, deceased; that Charles T. Collins is 
their curator; that on the — day of January, 1863, one 
W. F. Haines died intestate, leaving as his only heirs at 
law 8. F. Williams, Calvin Williamsand DorothaJ. Shelton, 
formerly Williams, and Janette M. Odle, formerly Will- 
iams, the mother of these plaintiffs; that said W. F. Haines 
died seized and possessed of the land described in the pe- 
tition of plaintiffs; that each of said uncles and aunts was 
entitled to one-fourth part of said real estate upon the 
death of said Haines; that at the time of the decease of 
said Haines, Janette M. Odle was the wife of John Odle, 
one of the defendants, who is the father of plaintiffs; that 
in November, 1865, after the death of said Haines, an 
amicable arrangement was made between the above named 
heirs of said Haines for the partition of said land which 
descended to them from said Hames; that said arrange- 
ment was entered into while the mother of these plaintiffs 
was living with John Odle as his wife; that in* order to 
carry out said arrangement the mother of these plaintifts 
joined with her husband in a conveyance to the other co- 
heirs with her in said Haines’ estate, to-wit: Calvin Will- 
iams and S. F. Williams, by which she conveyed to her 
said brothers the part of said real estate allotted to each 
one of them respectively, which conveyances are recorded 
in book O, pages 163 and 164; that about the time said 
arrangement for said partition was made, the said defend- 
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ant, John Odle, bought the interest of Dorotha J. Shelton 
for about $500; that the conveyance from Calvin Williams, 
S. F. Williams and Dorotha Shelton, conveying to John 
Odle the land described in the petition, is herewith filed 
and made a part hereof; that the consideration for the con- 
veyance of the interest of said Dorotha Shelton in said 
deed moved from John Odle, and the consideration for 
the conveyance of Janette M. Odle’s interest therein was 
the conveyance by her to the other heirs, of her interest 
in the estate of said Haines, and no consideration moved 
from John QOdle to the grantors in said deed, for the con- 
veyance to him of the interest of his then wife; that said 
deed to John Odle, as well as the deeds from Janette M. 
Odle and John Odle to the other heirs, was duly acknowl- 
edged so as to pass the whole title each had in the interest 
of the others respectively, and was filed for record on the 
20th day of November, 1865; that said Janette M. Odle 
died in 1872; that since the death of the mother of plaint- 
iffs, John Odle-and his present wife have executed and de- 
livered to Wallace Pratt, one of the defendants herein, us 
trustee for the Northwestern Mutual Life Insurance Com- 
pany, a deed of trust conveying the following portion of 
land described in the deed to John Odle, above referred to, 
and which was inherited by the mother of these plaintifts, 
from said Haines, to-wit: The northeast quarter of north- 
east quarter section 31, and north half of northwest quar- 
ter section 32, township 42, range 26, to secure the payment 
of certain indebtedness owing by said Odle to said North- 
western Mutual Life Insurance Company, which deed is 
duly recorded in book 8, pages 33, 34 and 35; that prior 
to the execution of said deed of trust, the deeds above re- 
ferred to making partition of said land between said heirs, 
had been duly recorded in the recorder’s office in Henry 
county, Missouri, and that prior to the execution of said 
deed of trust, the Northwestern Mutual Life Insurance 
Company had inspected, by its agents, an abstract of the 
title to said real estate; that no conveyance was ever made 
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by Janette M. Odle to any one of her undivided interest in 
the land conveyed to John Odle; that neither the North- 
western Mutual Life Insurance Company nor the said 
Pratt, prior to the execution of said deed of trust, had any 
knowledge of the facts hereinbefore stated relative to the 
agreement and partition between the heirs of William F. 
Haines, deceased, or that the deed to John Odle conveyed 
any part of said premises in trust for said Janette M. Odle, 
other than may be contained in said deed to John Odle, 
hereto annexed, and the conveyance from John Odle and 
Janette M. Odle to the other heirs hereinbefore referred 
to, and that said deed of trust was executed by said John 
Odle to secure a loan of $1,000, made by said Northwestern 
Mutual Life Insurance Company to said John Odle at the 
date of said deed of trust. 

The deed to John Odle, constituting part of such agreed 
statement of facts, was duly signed, sealed and acknowl- 
edged, and omitting signatures, seals and acknowledgment, 
is as follows: “Know all men by these presents, that, 
whereas, one Wm. F. Haines departed this life on the — 
day of January, 1863, inheriting from his father, C. M. 
Haines, the following real estate, lying in the county of 
Henry, State of Missouri, to-wit: The southeast quarter 
section No. 20, except twenty acres of east side, and ‘Old 
Mill Tract’ in southwest corner of same; the northwest 
quarter of section No. 32; the east half of northeast quar- 
ter section No. 31, and the southeast quarter of southeast 
quarter section No. 30, in township No. 42, of range No. 
26 ; containing 336 20-100 acres; leaving Squire F. Williams, 
Calvin Williams, Jane M. Odle, formerly Jane M. Williams, 
Dorotha J. Shelton, formerly Dorotha J. Williams, his 
uncles and aunts on the side ot his mother, as his only 
heirs at law. Therefore, the said Squire F. Williams and 
Jane his wife, Calvin Williams and Mary J. his wife, Mark 
A. Shelton and Dorotha J. his wife, for and in considera- 
tion of the sum of $520, to them in hand paid by John 
Odle, the receipt whereof is hereby acknowledged, and for 
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the further purpose of making a division of said land, hav« 
granted, bargained and sold, and by these presents do 
grant, bargain and sell unto John Odle the following por- 
tion of said real estate, to-wit: Beginning at a point seven 
chains and forty links distant east from the northwest cor- 
ner of the southeast quarter, section No. 20, thence south 
thirty-seven chains, thence east two chains and sixty links 
to northeast corner of ‘Old Mill Tract,’ thence south three 
chains, thence east four chains and eighty links to south- 
west corner of G. W. Britt’s, thence north forty chains, 
thence west seven chains and forty links to place of begin- 
ning, containing 28 82-100 acres; also the north half ot the 
northwest quarter section No. 32, and the northeast quar- 
ter of the northeast quarter section No. 31, and the south- 
east quarter of the southeast quarter section No. 30; all in 
township No. 42; of range No. 26, containing 188 82-100 
acres: to have and to hold the same unto John Odle and 
his heirs forever, free from the claim or claims of all per- 
sons whomsoever.” 

The court made the following decree, from which de- 
fendants have appealed: ‘“ Wherefore it is ordered, ad- 
judged and decreed by the court that said deed of trust so 
executed by said John Odle to said Pratt, trustee for said 
Northwestern Mutual Life Insurance Company, be set aside 
and for naught held, so far as these plaintiffs are concerned, 
and that said defendant, John Odle, execute and deliver to 
said plaintiffs a good and suflicient deed conveying to them 
the one undivided one-half of the above described real 
estate ; and if said Odle fail or refuse to execute to plaint- 
iffs such deed, that all the title of said John Odle in and 
to said real estate be divested out of the said John Odle 
and vested in said plaintiffs.” 

The deed to John Odle did not convey the interest of 
Jane M. Odle in the land. She was nota party to the 
deed, neither as grantor or grantee. She, with the other 
heirs of Wm. F. Haines, joined in a deed conveying to 8. 
F. and Calvin Williams, each, specific portions of the 360 
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acres, by way of partition, and Calvin and 8. F. Williams, 
and their sister, joined in the deed to John Odle conveying 
the balance of said land, 188 82-100 acres, which composed 
in quantity the fourth he purchased of Mrs. Shelton and 
Mrs. Odle’s one-fourth. As Mrs. Odle was not a party to 
that deed, her legal title to the undivided one-fourth of the 
lands conveyed to Odle remained in her, and descended to 
her heirs, the plaintiffs. 

If the trustee in the deed of trust and the insurance 
company, are to be held as innocent purchasers, without 
l. rEcorpep trix: BOtice of the equity of Mrs. Odle, then they 
notice of equities. Gan hold so much of the land as Jolin Odle 
acquired a legal title to. We are of the opinion that the 
defendants are not affected with notice of Mrs. Odle’s 
equity. There is nothing on the face of the deed to John 
Odle to impart such notice. Jane Odle was not a party to 
that deed. While it purports to convey 188 82-100 acres, 
it in-fact conveyed but an undivided three-fourths—the 
title to the other fourth remaining in Mrs. Odle. Of the 
consideration expressed in the deed, the grantors acknow]- 
edge the receipt, not by one only, but by all of them. It 
does not appear in that deed that Jane Odle was the wife 
of John Odle, nor is there, therein, any reference to the 
purtition agreement. The grantors each had a legal title 
to one-fourth of the land, and had the legal right to con- 
vey it, and the purchaser from John Odle was not obliged 
to search the records or elsewhere in order to ascertain 
whether there were any equitable rights which could be 
asserted against it. Mrs. Odle’s equity originated in the 
partition agreement, of which there was no record to im- 
part notice, and in the deeds executed by her to her two 
brothers. These deeds disconnected from the partition 
agreement, and making no reference to it, could impart no 
notice of her equity. 

Mrs. Odle’s heirs have both the legal and equitable 
title to an undivided one-fourth of all the lands conveyed to 
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2.2sectment: John Odle by the deed in question, and to 
equity jurisdic- ‘ = ° 

tion. more, and as their rights can be asserted in 
an action of ejectment against the parties in possession, the 


judgment is reversed. All concur.. 
SS 


Rerp, Appellant, v. Boarp or Epucation or Epina. 


The Town of Edina. The original site of the town of Edina, 
according to the plat recorded by Wm. J. Smallwood in 1839, was 
at that time in Lewis county, and not in Ralls. 

Town Plats: pEDICATION TO PURLIC UsE. Under the statute in re- 
lation to town plats the mere filing for record of a plat duly ac- 
knowledged, vests in the public the fee of land intended to be ded- 
icated to public use. Acceptance by the public is not necessary to 
complete the dedication. 

: DEDICATION, GENERAL OR SPECIAL? On one of the blocks 

laid down on a town plat were written the words “ Public Square.” 
Inan explanatory memorandum attached to the plat, this block was 
declared to be “public property for the purpose of containing the 
court house should the town be selected for the county seat,” and 
in a writing in the form of a deed upon the back of the plat, the 
grantor forever quit-claimed to the county, for public~uses, this 
block, together with the streets and alleys indicated, ‘‘ according to 
the within plat or plan of said town, which shall be and remain the 
property of said county for the purposes aforesaid forever.” Held, 
that the block in question was dedicated to general public uses, and 
not simply to use as a court house square. The erection of a pub- 
lic school building upon it was a legitimate use. 
Dedication to Public use, before Emanation of Legal Title 
from the Government. If one dedicates land to public use be- 
fore the issue of a patent by the government, and afterward the 
patent issues to him, he will hold the legal title thus acquired in 
trust for the public, and cannot on the strength of it maintain eject- 
ment against the beneficiary. If the dedication be under the stat- 
ute in relation to town plats, the title will immediately vest, by virtue 
of the statute, in the public. 
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Appeal from Macon Circuit Court.——Hon. Axprew ELLIson, 
Judge. 


AFFIRMED. 


Ewing § Hough and Hays & Dysart for appellant. 


1. The filing of the town plat in Lewis county was 
inoperative, either as a statutory dedication or as a dedica- 
tion by deed or grant, to vest the fee in Lewis county for 
the reason: (1) That the land was situated without the 
territorial limits of Lewis county. 1 Terr. Laws, 650, 651. 
(2) The dedication was for the purpose of containing the 
court house of a county to be, in the future, formed out of 
territory lying without the limits of Lewis county. Such 
a dedication could not take effect, because the future ex- 
istence of the proposed county was purely speculative, and 
because the trust was for a purpose wholly foreign to the 
objects of county organization, and impossible of execu- 
tion by the county. Lewis county possessed no power or 
instrumentality to execute such a trust outside her own 
borders, and had not the remotest interest in the purposes 
of the trust. Such a trust created by dedication, becoming 
impossible, is void, and the property held in trust reverts 
to the donor. Board of Education v. Inhabitants, ete., 18 
Ohio St. 221; Hunter v. Middleton, 13 Ill. 50; State v. Trask, 
6 Vt. 355; Commonwealth v. Fisk, 8 Met. 288; Dillon Munic. 
Corp., § 515. Much more is such a trust created by dedi- 
cation void and inoperative when impossible ab initio. Lewis 
county could not acquire title to real estate for such a pur- 
pose. “ Public use” in the statute must be interpreted as 
limited to such uses as are embraced within the purposes 
for which counties are instituted. The holding by one 
county of real estate situate without its own boundaries in 
trust for the site of a court house, or for any other public 
use, of another county, is certainly alien to the purpose of 
county government. A corporation with full corporate 
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powers cannot hold land for a purpose foreign to its insti- 
tution. Chambers v. St. Louis, 29 Mo. 578. But counties 
have no powers except such as are expressly conferred on 
them by statute. They have no power to purchase or hold 
land unless it is given them by statute. Jackson v. Hart- 
well, 8 Johns. 424; Jackson v. Cory, 8 Johns. 385; Riley v. 
Rochester, 9 N. Y. 64; Nelson v. Madison, 3 Bissell 244; 
Commissioners v. Mighels, 7 Ohio St. 109; 3 Pa. St. 133; 22 
Wend. 451; Kent, 328; Dillon Munic. Corp., §$ 435 and 
10a; Ray Co. v. Bentley, 49 Mo. 242; Holt Co. v. Harmon, 
59 Mo. 165. 

2. The dedication is not a general dedicatian to pub- 
lic use without restriction or limitation, but a dedication 
to a particular specified use. The block in question is, by 
the plat filed, “ declared to be public property for the pur- 
pose of containing the court house should the town be 
selected for a county seat.” This limitation is an insepara- 
ble condition and qualification of the dedication. By the 
terms of the statute under which the plat was filed, the 
filing of a town plat had the effect to vest in the county 
the fee for the particular use specified in the dedication, 
and none other. The right acquired by the county under 
this statute, from a dedication limited to a particular use, 
was a mere easement; not an estate in the land but an 
easement upon it. The fee vested in the county by virtue 
of the statute was not in the land itself, but in the use of 
it for the particular purpose specified in the dedication. 
The title in fee to the land still remained in the donor, sub- 
ject only to the easement of the use by the public for the 
purpose specified. U.S. v. Ill. Cen. R. R. Co., 2 Biss. 174; 
Washburn Easements, (2 Ed.) 200; Dillon Munic. Corp., 
§$ 513. Hence, it is uniformly held, that, in dedication to 
a particular use, whether by statute or grant or at common 
law, the public acquires no interest without an acceptance 
of the dedication and use of the property for the purpose 
designated. Becker v. St. Charles, 37 Mo. 13; Lee v. Lake, 
14 Mich. 12; Commonwealth v. Fisk, 8 Met. 288; Parson 
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v. Atlanta University, 44 Ga. 529; Mo. Inst., ete., v. How, 27 
Mo. 211; Brinck v. Collier, 56 Mo. 160; City of Hannibal v. 
Draper, 36 Mo. 337; David v. Municipality, ete., 14 La. Ann. 
872; Oswald v. Grenet, 22 Texas 94; Baker v. Johnston, 21 
Mich. 319; Harris v. Commonwealth, 20 Gratt. (Va.) 833; 
Lee v. Sandy Hill, 40 N. Y. 442; Green v. Chelsea, 24 Pick. 
71; Harding v. Jasper, 14 Cal. 647; Detroit v. Detroit R. R. 
Co.,12 Mich. 333; Washburn on Easements, (3 Ed.) 195; 
Niagara F. S. B. Co. v. Bachman, 4 Lans. (N. Y.) 523; 
Trustees, etc., v. Mayor, ete., 33 N. J. L. 13. 

3. There was no acceptance of the dedication, or use 
of the property for the purpose to which the proposed ded- 
ication was limited by the plat. Neither Lewis nor Knox 
county ever exercised any care or acts of ownership over 
the block in question for any purpose, from the filing of 
the plat in 1839 until 1873, over thirty years. The only 
act then done was to release the property to the school 
board and subject it to a use inconsistent with the alleged 
dedication. Knox county in 1845 accepted another dona- 
tion of tifty acres for a seat of justice ; laid off the county 
seat thereon,.reserving a public square for the court house, 
built the court house and jail on the square so reserved, 
inclosed and improved it, and has ever since occupied it 
for that purpose. In the meantime the block in question 
was left uninclosed and wholly uncared for and was used 
in all respects as other uninclosed grounds. The action of 
both counties amounts to a clear and distinct renunciation 
of the proposed dedication. Dyer v. Sandford, 9 Met. 395, 
401; Lee v. Lake and Commonwealth v. Fisk, supra; Liggins 
v. Inge, 7 Bing. 682. 


Wilson, Cover & McQuoid for respondent. 


Norton, J.—This is an action of ejectment brought 
by James A. Reid to recover possession of biock No. 9, in 
that part of Edina, Knox county, laid out by Wm. J. 
Smallwood, and at his death revived in the name of the 
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present plaintiff. The defense set up is a dedication of the 
block in question to public use by said Smallwood, by fil- 
ing in Lewis county, on the 18th day of November, 1839, 
a town plat, on which the block in question was designated 
and set apart for public use, and also by a deed endorsed 
on said plat, purporting to quit-claim the block in question 
to Lewis county for publie use. The answer also alleges 
the sale by Smallwood of lots fronting on the block in 
question for “ extra valuable considerations ” by reason of 
the alleged dedication to public use; that said James A. 
Reid during his lifetime purchased of said Smallwood, and 
other parties, lots fronting on said block, and always recog- 
nized the same as a block dedicated to public use, and sold 
said lots to various parties with the understanding that 
said block was a public square dedicated to public use. It 
is further alleged in the answer that after the filing of the 
plat in Lewis county, Lewis county was divided and Knox 
county organized out of the territory of Lewis county, 
whereby the title vested in Lewis county by the filing of 
the plat and deed passed to Knox county; that Knox 
county was in possession of the block in question from its 
organization until 1873, when respondents went into pos- 
session of said block by consent of Knox county and the 
town of Edina, and erected thereon improvements of the 
value of $10,000, and ever since then have occupied it for 
school purposes. The reply admits the filing of the plat in 
Lewis county; but alleges that it had designated thereon 
and purported to convey to Lewis county the block in 
question for public use, “for the purpose of containing the 
court house should the town be selected for a county seat, 
and not otherwise or for any other purpose ;” denies title 
in Smallwood at the time of filing the plat, and alleges that 
he did not acquire the title until the 10th day of Novem- 
ber, 1841; and denies that Knox county was organized out 
of the territory of Lewis county. Upon the trial of the 
cause in the Macon county circuit court, where it had 
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been taken by change of venue, judgment was rendered 
for defendant, from which plaintiff has appealed. 

Both parties claim through W.J. Smallwood. Plaint- 
iff claims title by virtue of a sheriff’s deed executed in 
1866 to James A. Reid, at whose suit by attachment against 
said Smallwood the block of ground in question had been 
levied upon in 1860 as the property ot said Smallwood and 
was subsequently sold under a special execution which is- 
sued on a judgment rendered in said proceeding. Defend- 
ant claims that the title of said Smallwood to said block, 
long anterior to the levy of said attachment and the sale 
thereunder, had passed out of him by reason of his having 
dedicated the same to public use. In support of this claim 
defendant offered evidence showing that said Smallwood, 
after having entered at the United States iand office the 
west half of southwest quarter, section 18, township 62, 
range 11, on the 18th day of November, 1839, laid out on the 
land so entered, and before the issuance of the patent to 
him by the government, (which did not occur till 1841,) 
and platted the town of Edina. On the face of said plat, 
which was put in evidence, the lots, by size and number, 
blocks, by size and number, streets, by name and width, 
and alleys were indicated, including block nine, the subject 
of this controversy. 

The words “ public square” are written across block 
nine as laid down on the plat, and under the head of -‘Ref- 
erences” number eight on the face of the plat is the fol- 
lowing memorandum: “ Block numbered nine declared 
public property for the purpose of containing the court 
house, should the town be selected for county seat.” On 
the reverse side of the plat is the following deed or writ- 
ing: This indenture made this 18th day of November, A. 
D. 1839, between William J. Smallwood, of Lewis county, 
State of Missouri, of the first part, and the county of Lewis 
of the other part, witnesseth that; Whereas, the said 
Jackson Smallwood intends to lay out a town on the west 
half of the southwest quarter of section 18, in township 
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62, north, in range 11, west, by laying out streets, alleys, 
lots and blocks, now therefore, in consideration of the 
premises, he, the said Smallwood, doth give, grant, sell 
and convey, and by these presents hath given, granted, re- 
leased and forever quit-claimed unto the said county of 
Lewis, for public uses, the streets and alleys herein laid 
down and described, and also block numbered nine, ac- 
cording to the within plat or plan of said town, which shall 
be and remain the property of said county of Lewis for 
the purposes aforesaid forever. In testimony whereof, the 
said W. J. Smallwood hath hereunto set his hand and af- 
fixed his seal on this day and year first aforesaid. 


[ SEAL. ] W. J. SMALLWooD. 
STATE OF MISSOURL, ) = 
County oF Lewis, ha 


Be it remembered that on this 18th day of November, 
“A. D. 1839, before me, J. H. Blair, clerk of the circuit 
court within and for the said county of Lewis, personally 
appeared before me, William J. Smallwood, personally 
known to me to be the person whose name is subscribed 
to the foregoing instrument of writing as having exe- 
cuted the same, and acknowledged the same to be his 
act and deed for the purposes therein mentioned. In wit- 
ness whereof I, J..H. Blair, clerk as aforesaid, have here- 
unto set my hand and affixed the seal of said court. Done 
at oftice in Monticello, at the county aforesaid on the day 
and date above written. 

J. H. Buarr, Clerk. 

By Tuos. J. Huaues, Deputy. 

The plat and writing, in form a deed, were filed in the 
office of the recorder of Lewis county on the same day it 
was acknowledged. Defendants also put in evidence tend- 
ing to show that lots around and fronting said block, in 
consequence of the representations of Smallwood that it 
was dedicated to public use, sold from four to twenty times 
more than other lots in the town; also evidence tending to 
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show that from 1839 up to about 1871 said block was un- 
occupied and was used by the public as a place for hitch- 
ing horses, feeding teams and for public shows, and that 
the town exercised control over it by letting it out to shows, 
ete. Evidence was also offered showing that after the or- 
ganization of Knox county the said town of Edina was 
selected as its county seat, and that the court house, instead 
of being built on block 9, was built on a different block in 
an addition made to said town and just south of and ad- 
joining block 9, a street dividing the two blocks. The 
evidence also tended to show that said James A. Reid, long 
before the levy of said attachment on said block, recog- 
nized and represented block 9 as having been dedicated by 
Smallwood to public use. 

On the above state of facts the court gave for defend- 
ant the following instruction: “The court declares the 
law to be that the deed and acknowledgment, with the, 
town plat on the reverse side, filed in the recorder’s office 
on the 18th day of November, 1839, by William J. Small- 
wood, with the explanations, marks and designations on 
the plat, had the effect, when so filed, to pass the fee sim- 
ple title of block 9 from said Smallwood and vest the same 
in Lewis county for public use, and by virtue of said deed 
and plat said William J. Smallwood and all persons claim- 
ing under him are estopped from asserting any claim or 
right to said block.” The action of the court in giving this 
instruction, as well as its action in refusing plaintiffs instruc- 
tions embracing a theory of the case in direct opposition 
to that contained in the one given, is assigned for error. 
We deem it unnecessary to insert plaintiff’s refused instruc- 
tions, inasmuch as a consideration of the objections to that 
which was given for defendant will sufficiently develop the 
points relied upon by plaintiff. 

Plaintiff’s counsel say that error was committed in 
giving the said instruction because, at the time the plat of 
the town of Edina was filed in the recorder’s office of 
Lewis county, the land on which it was laid out was not 
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in Lewis county, but in-the county of Ralls; second, be- 
cause the plat was not acknowledged; third, that if it was 
properly acknowledged and filed, it dedicated block 9 only 
for the purpose of having erected upon it a court house in 
the event of Edina becoming a county seat; fourth, be- 
-ause there was no acceptance of the dedication, and the 
county, by having erected its court house on another and 
different block, thereby abandoned the use for which said 
block 9 was dedicated, whereby said block reverted to said 
Smallwood, or his grantee. The above are the material 
objections relied upon by plaintiff, and will be considered 
in their order. 

Ralls county, which was organized in 1820, (1 Vol. 
Terr. Laws, pp. 650, 651,) embraced within its limits the 
L tHE town or /arger part of northeast Missouri, and in- 
anema. cluded within its boundaries the territory out 
of which, among others, the counties of Marion, Lewis 
and Knox were subsequently carved. By section 39, vol. 
1, Statutes 1825, -p. 242, the boundary of Marion county 
thereafter to be created was defined and outlined, and on 
the 23rd day of December, 1826, by sections 1, 2 and 8, 2 
volume Territorial Laws, page 90, Marion county was cre- 
ated, and “all that part of the territory lying west and 
north of the county of Marion formerly included in the 
county of Ralls,” was attached to the county of Marion for 
all military, civil and judicial purposes. The territory 
thus detached from Ralls and attached to Marion county 
included the territory composing the present counties of 
Lewis and Knox. In January, 1833, Lewis county was or- 
ganized, and by section 6, volume 2, Territorial Laws, page 
308, “all that portion of country lying north and west of 
said county of Lewis, which has heretofore been a part of 
Marion,” was attached to the county of Lewis. ‘Ihe ter- 
ritory thus attached to Lewis embraced what is now the 
county of Knox, and also the land on which the town of 
Edina was laid out. From this history of the organizations 
of these counties, it clearly appears that said town at the 
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time the plat was filed was not in Ralls but in Lewis county, 
and that the plat was properly filed in the recorder’s office 
of that county. 

The fact as to whether said plat was acknowledged by 
Smallwood, under the pleadings, cannot be questioned, be- 
cause the replication admits “ that said Smallwood laid out 
and platted the west half of section 18, township 62, range 
11, and on the 18th day of November, 1839, made and ac- 
knowledged a plat of the same, wherein he laid out and 
designated the lots, blocks, streets and alleys, and, amongst 
others, the said block No. 9, and which purported to con- 
vey to Lewis county the said streets and alleys and said 
block 9 for public use.” 

The objection that there was no acceptance by the 
county of the dedication, has no application to a statutory 
2, Town, PL ats: dedication, when the statute declares that 
lic use. the plat, when acknowledged and filed with 
the recorder, shall be deemed sufticient to vest the fee in 
the county in which such town iies. In such cases accept- 
ance on the part of the public is dispensed with, and in 
this respect a statutory dedication differs from a common 
law dedication. It differs also “in its mode of operation, 
for the estate vests in the public by conveyance or grant; 
whereas, at common law a dedication, in cases where there 
is no express grant to a grantee upon consideration, ope- 
rates by way of estoppel in pais ot the owner rather than 
by a grant or transfer of an interest in the land.” 2 Dillon 
Munie. Corp., § 491. 

It thus appearing that the plat of the town of Edina 
was acknowledged and filed in the office of the recorder 
of Lewis county, and that the land on which it was laid 
out was in territory attached to said county, these facts, 
under section 4 of the Statutes of 1835, page 599, were 
sufficient to vest the fee of such parcels of land as were 
expressly named or intended for public use in Lewis county 
in trust for the uses and purposes therein expressed, named 
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or intended, and for 1 no other purposes. This is is so because 
the statute expressly declares it to be so. 

It is argued by counsel that the only public use for 
which the block in question was dedicated by Smallwood, 
8. ——— : dedies- was that a court house might be built thereon 
special ? in the event of Edina becoming a county 
seat, and said block not having been appropriated to that 
use, that, therefore, the title thereto revested in Smallwood, 
or his grantee. This position, we think, is not maintaina- 
ble. It could scarcely be urged that if Edina had never 
become the county seat of Knox county the said block 
would cease to be public property, and the public be de- 
prived of its use as a public square, and yet this would be 
the logical result of the argument. The construction con- 
tended for as to the effect of the words used in the eighth 
memorandum is too restrictive, and is violative of that 
rule which requires the words used in a grant to be most 
strongly construed against the grantor. Considering all 
that appears on the face, as well as the reverse side of the 
plat together, and regarding the writing on the back, 
though in form a deed, as being merely intended to make 
a more formal dedication of the streets, -alleys and block 
in question, than was made either by the words “ public 
square” written across block 9, or by the words contained 
in reference number eight, “ that block 9 is public property 
for the purpose of building a court house should Edina be 
selected as a county seat,’ and applying the rule of con- 
struction above adverted to, the general public use to which 
the block in question was devoted cannot be restricted to 
the single use of erecting upon it a court house. We think 
it clear that, if the contingency requiring the erection of a 
court house in Edina had never happened, the words “ pub- 
lie square” in connection with those used in the writing 
on the back of the plat, constituted a suflicient statutory 
dedication of said block so as to vest the fee in Lewis 
county for public use generally. 


It is, however, insisted that the fee could not thus vest 
20—73 
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because Smallwood, by virtue of his entry of the land on 
4 penication TO which the town was located, only had an 


PUBLIC USE, BE- 


OP eka ey tine equity, and that the legal title remained in 


“ar «6hthe government till 1841, when it issued a 
. patent to Smallwood. Conceding that the legal title re- 
mained in the government till the patent issued, this fact 
does not draw after it the conclusion contended for. Small- 
wood’s equity unquestionably passed to the county in 1839, 
and the subsequent investure in him of such title by virtue 
of said equity only clothed him with the naked fee to be 
held in trust for the county, and neither he nor his grantee 
could successfully ground an action of ejectment on such 
title for the recovery of the land as against the beneticiary. 
This precise question was so determined in the case of the 
City of Cincinnati v. Lessees of White, 6 Peters 440. Be- 
sides this, such title, as soon as acquired, by operation of 
the statute relating to the subject of towns and town plats 
hereinbefore referred to, passed out of Smallwood to the 
county. We perceive no error authorizing a reversal of 
the judgment, and it is, therefore, affirmed, in which all 


concur. 
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Murder in the Second Degree. Premeditation isa necessary 
constituent of murder in the second degree. The death itself, how- 
ever, need not have been premeditated, but only the act causing the 
death. 

2. Instructions in case of Homicide. When the evidence is such 
that the jury may convict of either one of several grades of homi- 
cide, it is the duty of tiie court to give suitable instructions as to 
each grade. Failure to do this is a fatal error. 









Error to Clinton Cireuit Court—Hon. Groraz W. Dunn, 
Judge. 






REVERSED. 
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Hamilton § Fisher for plaintiff in error. 
D. H. McIntyre, Attorney General, for the State. 


Hoven, J.—The defendant was indicted for murder in 
the first degree and was convicted of murder in the second 
degree. It is unnecessary to state the facts. The court 
gave, among others, the following instruction : 

3. “If the jury find from the evidence that the de- 
fendant feloniously, willfully and maliciously, and not 
deliberately and premeditatedly, shot and killed Thomas 
J. Robinson, they will find him guilty of murder in the 
second degree, and not. guilty of murder in the first degree.” 
Instruction numbered eight, given for the State, is to the 
same effect. 

These instructions do not conform to the definition of 
murder in the second degree, laid down in the State v. Cur- 
tis, 70 Mo. 594. It was distinctly stated in the opinion in 
that case, that there can be no murder in the second degree 
without premeditation, a word which has uniformly been 
defined by this court, since the statute classifying murders 
has been in force in this State, to mean “thought of be- 
forehand for any period of time however short.” Premed- 
itation is a necessary constituent of murder in the second 
degree, as there can be no murder in the second degree 
which was not murder at common law, and there could be 
no murder at common law unless the act causing death 
was committed with malice aforethought, that is, with 
malice and premeditation. This statement, which is sub- 
stantially the same as that embodied in the opinion in the 
State v. Curtis, supra, does not mean that the death itself 
must have been premeditated in order to constitute murder 
in the second degree. Both the act causing death and its 
natural consequence, the death, may in some cases be pre- 
meditated, but in all cases it is essential that the act caus- 
ing death should be premeditated, in order to constitute 
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murder in the second degree. The legislature certainly 
did not intend the words “ premeditated ” and “deliberate” 
to be construed as meaning precisely the same thing. The 
simple fact of the employment of both words, apart from 
other considerations, shows that one of them was intended 
to have a larger signification than the other, and this lar- 
ger signification has, in recent cases by this court, been 
assigned to the word “deliberate.”’ State v. Wieners, 66 
Mo. 13; State v. Curtis, 70 Mo. 594. 

The distinction thus drawn between murder in the first 
and murder in the second degree, is a rational and just 
one; one which can be observed in practice, because in 
harmony with that discriminating gense of right, which 
in calm times will always control the juries of any enlight- 
ened and law-abiding community in the enforcement of 
the criminal law. This distinction is well illustrated in 
the case put in the State v. Wieners, supra, p. 25. We will 
instance substantially the same case: If A and B being 
friends, should casually meet upon the street, and in the 
course of a conversation, which gradually assumed the 
character of a heated controversy, A should in apparent 
anger apply to B some degrading epithet, or impute to him 
some act of criminal baseness, and B, stung to madness by 
the insult, should, upon the instant, strike and kill A with 
some deadly weapon, this would undoubtedly be murder ; 
but under the classification made in the Curtis case it would 
be murder in the second degree. The act causing death 
would have been intentional, and as no act can be inten- 
tional unless it be previously thought of, it would, there- 
fore, have been premeditated; B would be held to have 
intended the natural consequences of his act; from the 
fatal use of the deadly weapon the law would imply mal- 
ice; there was no lawful provocation and consequently no 
technical heat of passion; in short, the killing would have 
been a willful killing with malice aforethought, that is, 
with malice and premeditation, but it would not fill the 
measure of the definition of murder in the first degree, be- 
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cause it would not also be deliberate. And it would be 
against our common sense of right, and the presumable 
intent of the legislature, that a murder so committed should 
be visited with the same punishment which the law inflicts 
for a murder committed by lying in wait or by poison. 
The provocation being insuflicient in the eye of the law to 
reduce the killing to manslaughter, yet, being such as 
would naturally arouse the passions and excite the mind, 
would prevent the homicide from reaching the highest 
grade of ‘murder. 

The only direct testimony in the case at bar, as to the 
manner in which the deceased was killed, was the testi- 
mony of the defendant himself, and that tended to show 
that it was accidental. The killing took place in an upper 
hallway of a dwelling house, in which the defendant and 
the deceased, who were brothers, resided together, and 
there was no witness to the difficulty. But there was other 
testimony from which the jury might have inferred that the 
killing took place under such circumstances as would have 
made it either murder in the first or second degree, or man- 
slaughter in the fourth degree. State v. Edwards, 70 Mo. 
480; 

For the error committed by the court in defining mur- 
der in the second degree, and in failing to give an instruc- 
tion as to manslaughter in the fourth degree, the judgment 
will be reversed and the cause remanded. The other judges 
concur. 
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Raley v. Williams, 


Raey, Appellant, v. WILLIAMs. 


Estoppel. The plaintiff being familiar with the title to certain lots, 
was applied to by-defendant for information as to the title of one 8. 
thereto. He replied that it was good so farashe knew. Relying 
upon this information, defendant purchased of S. Plaintiff knew 
that the inquity was made with a view to purchase. At the time of 
giving the information he had a tax title to the lot, but did not know, 
or, at least, did not remember it. Held, that under these circut- 
stances he was estopped to assert his title as against the defendant. 


Appeal from Schuyler Circuit Court—Hon. Anprew ELLIson, 
Judge. 


AFFIRMED. 
James Raley for appellant. 
Higbee § Shelton for respondent. 


Suerwoop, ©. J.—The plaintiff, when applied to by 
defendant for information concerning the title of Sumner 
to the property in dispute, replied that “ the title was good 
so far as he knew.” Plaintiff was familiar with the title 
to the property, and defendant being about to purchase it 
of Sumner, was directed to plaintiff by several others, for 
information respecting the title to the lots, and relying .on 
the information thus obtained, purchased them of Higbee, 
the attorney of Sumner. At the very time that plaintiff 
responded, as aforesaid, to the inquiry mentioned, he had 
in his possession a certificate of purchase of the lots in 
question, and had been the possessor thereof for over a 
year prior to the period of the inquiry. The only reason 
plaintiff gives for the untruthful response he made is, that 
at the time he made it, he held some one hundred and fifty 
or two hundred tax certificates, and did not then know, nor 
did he know until at or after the time he obtained his deed, 
that the lots sued for were included in such certificates. 
Granting that plaintiff’s excuse for misleading defendant 
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was grounded on fact, a very doubtful matter considering 
his conduct shortly after defendant’s purchase, still such 
concession will avail plaintiff nothing. He is estopped 
from claiming the lots as thoroughly as though every word 
he uttered was known by him at the time of its utterance 
to be absolutely false—since the evidence clearly shows 
that he knew defendant was about to purchase of Sumner, 
had come to plaintiff for information, and relied on the in- 
formation he was thus obtaining. In such circumstances 
plaintiff was in duty bound to give what he knew to be 
correct information, or else to refuse information altogether, 
and cannot now shelter himself behind the plea of momen- 
tary ignorance respecting the desired information. If a 
man “ makes a misrepresentation as to what he ought to 
have known, and what he did at one time know, although 
he alleges that at the particular moment he had forgotten 
it,” and injury ensues, the maker of the misrepresentation 


is equally as answerable, equally bound to make such mis- 
representation good, equally estopped from asserting the 
contrary of his misrepresentation, as if he knew. when 
uttering it, it was false. Burrowes v. Lock, 10 Ves. 470; 
Slim v. Croucher, 1 De G., F. & J. 518; Bigelow on Estop., 
473, et seq.; 1 Story Eq. Jur., § 193. Judgment affirmed. 
All concur, except Ray, J., absent. 


Tue German Bank v. Stumpr, Appellant. 


Deed of Trust Sale: xvipence. Where the testimony was that 
a sale was made at the court house “‘ under the deed of trust;” 
Held, that in the absence of even a suggestion to the contrary, the 
jury were warranted in inferring from this that the sale was in con- 
formity to the deed. 

: SELLING IN Mass. The mere fact that property which is 
susceptible of division has been sold in mass, will not rendera 
trustee’s sale void. It is only where substantial:injury has been in- 
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flicted by failure to subdivide and sell in parcels, that a court of 
equity will set aside the sale. 





: Notice. Where a deed of trust requires thirty days notice 
of sale to be given by publication in a daily paper, thirty days must 
intervene between the first publication and the day of sale: but 
while it is customary and prudent, it is not essential that the notice 
appear in every issue of the paper. The omission to make continu- 
ous publications will authorize the setting aside the sale only where 
it is of such a character or is attended by such circumstances as to 
mislead the public and work injury to the party whose property is 
sold. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Kehr & Tittman for appellant. 


The principle is undisputed and fundamental, that di- 
rections in powers of sale must be strictly, literally and 
precisely pursued, and admit of no equivalent or substitu- 
tion, however unessential they might otherwise have been. 
2 Am. Law Reg., (N. 8.) pp. 713, 714. And if the power 
has not been executed according to essential conditions, the 
sale and deed will be held void both at law and in equity. 
Eitelgédrge v. Mut. H. B. Asso., 69 Mo. 55. Of all the re- 
quisites constituting a valid exercise of the power of sale 
and of the conditions precedent to give validity to the deed, 
respondent proved only that the trustee made the sale; 
that he made it on the 23rd day of October, 1876; that the 
respondent became the purchaser, and that a deed was 
made to it as such purchaser. The deed was not evidence, 
nor was it otherwise proved: Ist. That a sale was desired 
by the holder of said note; 2nd. That the trustee gave 
thirty days’ public notice by advertisement in some daily 
newspaper; 8rd. That he gave thirty days’ public notice 
by advertisement in some daily newspaper printed and 
published in the city of St. Louis; 4th. That he sold at 
the east front-door of the court house, in the city of St. 
Louis; and 5th. That he sold between the hours mentioned 
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in the notice of sale. These were all essential prerequi- 
sites to the validity of the deed, and without proof of them 
the deed was not admissible in evidence. Haskell rv. Bart- 
lett, 34 Cal. 283; Stine v. Wilkson, 10 Mo. 96; Bunce v. Reed, 
16 Barb. 352; Dakins v. Wagner, 3 Dow]. 535; Delogney v. 
Smith, 3 La. 418; Seammon v. Chicago, 40 Ill. 146; Martin 
v. Paxson, 66 Mo. 260; Dutton v. Cotton, 10 Iowa 408. The 
property, having been conveyed in separate*lots, should 
have been sold separately by the trustee, and not in bulk. 
Chesley v. Chesley, 49 Mo. 540; Carter v. Abshire,48 Mo. 300; 
Tatum v. Holliday, 59 Mo. 422. 





B. E. Rombauer for respondent. 


1. The trustee was not bound to sell the property in 
parcels, not being requested to do so hy any one, and it 
not being shown, or even claimed, that the property would 
have brought more if sold in parcels. Benkendorf v. Vin- 
cenz, 52 Mo. 443. ; 

2. The notice of sale was sufficient. The deed re- 
quired thirty days’ public notice, and at least thirty-one 
days’ public notice was given. Time of notice is deter- 
mined trom day of first insertion to day of sale. Kellogg 
v. Carrico, 47 Mo. 157; Leffler v. Armstrong, 4 Iowa 482. 
And the coincidence of days of the week with the days of 
the month, is a fact of which courts take judicial notice. 
1 Greenleaf Ev., § 5. 

3. No exceptions were saved to the admission of tes- 
timony. Defendant’s objections to the admission of testi- 
mony did not specify any objections, and this court will 
not review them. McCartney v. Shepard, 21 Mo. 573; Clark 
vy. Conway, 23 Mo. 438; Grimm v. Gamache, 25 Mo. 41; 
Rosenheim v. America Ins. Co., 33 Mo. 230; State v. King, 
44 Mo. 238. 


Hoven, J.—This was an action of ejectment. The 
plaintiff claimed title as purchaser at a sale made under a 
deed of trust executed by the defendant. There was no 
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provision in the deed of trust making the recitals in the 
trustee’s deed evidence of the facts stated, except as to 
notice. The deed of the trustee to the plaintiff was read 
in evidence, and notwithstanding the recitals as to notice 
therein contained, the plaintiff also introduced the notice 
of sale and an affidavit of the publishers of the “ St. Louis 
Daily Journal,” a newspaper printed in the city of St. 
Louis, that the notice was published in said paper twenty- 
eight times, the first insertion being on the 22nd day of 
September, 1876, and the last insertion on the 22nd day of 
October, 1876, the day before the sale. No publication 
of the notice was made on Monday, September 25th, Mon- 
day, October 9th, and Monday, October 16th. The default 
of the defendant in the payment of the sum secured by the 
trust deed was admitted by him at the trial. 

There was testimony that the property was sold by the 
trustee at the court house “ under the deed of trust,” and 
1 perp or tavsr 12 the absence of even a suggestion to the 
sate: evidence. contrary, the jury were warranted in infer- 
ring from this testimony that the trustee made the sale in 
conformity with the requirements of the deed. The de- 
fendant introduced no testimony. There was a verdict and 
judgment for the plaintiff. 

The principal objections relied upon are that the notice 
was insufficient, and that the property was sold in mass, 
. : selling When it should have been subdivided and 
hens sold in lots. The mere fact that property 
which is susceptible of division, has been sold in mass, will 
not render a trustee’s sale void. It is only where substan- 
tial injury has been inflicted by a failure to subdivide and 
sell in parcels, that a court of equity will interfere and set 
the sale aside. Kelly v. Hurt, 61 Mo. 469. If no steps be 
taken to avoid such a sale, it must, of course, be regarded 
as valid. 

In regard to the notice, we are of opinion that the 
omission to publish it on the three days named, does not 
: notice. render the sale void. But for the statement 





3. 











OCTOBER TERM, 1880. 315 





The German Bank v. Stumpf. 


in the affidavit read,that the notice was published on Monday, 
October 2nd, which may be a mistake, we would suppose the 
St. Louis Journal was one of those daily papers, which, in 
order to avoid the necessity for laboring on Sunday, is not 
published on Monday. It is unnecessary, however, to make 
any conjectures upon the subject. When thirty days’ notice 
is required, thirty days should, of course, intervene between 
the first publication and the day of sale, and although it 
may be customary and prudent to continue the notice in 
every issue of the paper trom its first insertion to the day 
of sale, yet it, has been expressly decided that “thirty days’ 
notice in a daily paper” does not mean thirty days’ daily 
notice in such paper. White v. Malcolm, 15 Mo. 543. Vide 
also, Johnson v. Dorsey, 7 Gill 286; Leffler v. Armstrong, 4 
Towa 482. We think, however, that where the notice has 
not appeared in every issue of the paper from its first in- 
sertion to the day of sale, and the omission to make con- 
tinuous publication thereof is of such a character, or is 
attended by sych circumstances as to mislead the public 
and work injury to the party whose property is sold, the 
sale may be set aside. Stine v. Wilkson, 10 Mo. 96. To 
avoid such a contingency, therefore, in all cases where 
notice is required to be published in a daily paper, the 
notice should be published in every issue of such paper 
from the first insertion up to and including the day of sale. 
Being satisfied that there is no merit in the defense made 
in this case, we affirm the judgment with ten per cent dam- 
ages. The other judges concur. 
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Karme v. Harty et al., Plaintiffs in Error. 


1. Dedication to Public Use: executors. An executor has no 
power to dedicate land of the estate to public use, unless there be 
some provision in the will or an order or decree of a court of com- 
petent jurisdiction authorizing it. 

Dedication by Concurring acts of the Owner and the Pub- 
lic. The owner of a tract of land intending to give a strip off of it 
for part of a public street, set back his fence, and from that time 
forward for eighteen years the strip was open and used by the pub- 
lic asa highway. Held, that these facts constituted a dedication. 

: BY DEED. A person claiming to own a tract of land under- 
took by agreement with the owner of the adjoining tract to estab- 
lish a public street on the line between them, to be sixty feet wide, 
each to give a strip thirty feet in width. Subsequently the true 
owner of the first named tract conveyed the whole of the tract ex- 
cept the thirty foot strip, the deed cailing for the street by name as 
the boundary of the land conveyed. Held, that this amounted to 
a ratification of the first dedication, and was a valid dedication by 
deed. Subsequently the city caused the street to be graded to the 
full width of the sixty feet. Held, that this was an acceptance of 
the dedication. 


bo 





Error to St. Louis Court of Appeals. 


REVERSED. 


Leverett Bell for plaintiffs in error. 
Fisher § Rowell for defendant in error. 


Henry, J.—This suit was to enjoin the city of St. Louis 
and Harty from macadamizing, curbing and laying down 
sidewalks on a street called “ Hogan avenue,” which work 
Harty was proceeding with, under a contract with the city. 
A perpetual injunction was granted by the circuit court. 
The court of appeals affirmed the judgment; and defend- 
ants have brought the cause here by writ of error. 

The plaintiff claims to be the owner of a parcel of 
land, the northern thirty feet of which forms the south 
half of Hogan avenue, and the material question is, whether 
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there has been a dedication to the city of the strip in ques- 
tion andof one of equal length and width north adjoining it. 
The city relied upon a plat of “ Vandeventer Place,” exe- 
euted and filed in 1870, by Wm. Vandeventer for himself, and 
also in connection with three other parties, as executors of 
the last will of Peter Vandeventer, upon which the north 
half of the alleged Hogan avenue is designated as follows : 
“ Proposed Hogan avenue.” 

No authority of the executors to make such dedica- 
tion was shown, and in the absence of a provision of the 
will, and an order or decree of the court having jurisdiction 
to make it, authorizing such a disposition of the testator’s 
land, the executors had no such power over the estate. 

But while the claim of the city under this plat cannot 
be maintained, the evidence shows that in 1857 or 1858 
Peter Vandeventer, who owned the land on the north, and 
John Hogan, who claimed to own the land on the south 
of the north line of survey 1660, agreed to open the street 
in question, and each, as Hogan and others testified, moved 
his fence back thirty feet from the line between them, and 
from that time forward the north, or Vandeventer half of 
the street, was open and used by the public as a highway. 
There is a conflict of evidence as to whether the south or 
Hogan half was thrown out and used as a street by the 
public. There was, however, a dedication of the north 
half, and the facts with regard to the dedication of the 
other half, aside from evidence of its use as a highway by 
the public, are as follows: Hogan claimed the land under 
a deed from Joseph and Marie Garnier, the latter of whom, 
it is conceded, owned the land prior to the execution of 
the deed to Hogan, in which there was a reservation of the 
front or eastern part of a lot of two by forty arpents. It 
was a question whether this reservation did not embrace 
the land claimed by Hogan and conveyed by him to plaintifi 
in 1865, and, for this reason we conjecture, Marie Garnier 
joined with Hogan and wife in the execution of the deed 
to plaintiff, in which the land conveyed is described as fol- 
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lows: “Beginning at a point in the west line of Grand 
avenue where the south line of said survey 1660 intersects 
the same, thence northwardly on the said west line of Grand 
avenue 355 feet to the south line of Hogan avenue, thence 
with the south line of Hogan avenue westwardly 550 feet 
to the east line of land of Hereford, thence with the east 
line of Hereford land and at a distance of 550 feet from the 
west line of Grand avenue southwardly 355 feet to the 
south line of suid survey 1660, thence with the south line 
of said survey eastwardly 550 feet to the beginning.” It 
is admitted by plaintiff in his testimony, and other evi- 
dence fully establishes the fact, that the eastern line of the 
parcel conveyed to him running north from the beginning 
point on the west line of Grand avenue 355 feet, would 
terminate thirty feet south of the northern line of survey 
_ 1660, which is the division line between’ the Vandeventer 
and Garnier tracts. Conceding that in 1857 or 1858, when 
Hogan moved his fence back thirty feet from the north line 
of survey 1660, he was not the owner of the land, and that 
the title was in Marie Garnier, yet by that deed from her 
and Hogan and wife to the plaintiff she ratified and con- 
firmed the dedication made by Hogan while he was in pos- 
session, by recognizing Hogan avenue as a street sixty feet 
wide occupying thirty feet of her land. It was a dedica- 
tion by deed. 

The plaintiff subsequently, on several occasions, 
recognized it as a public street. In 1871, by a contract 
with the city engineer, he agreed, in consideration of per- 
mission given him by the city engineer to construct a tem- 
porary roadway into his premises on the south side of 
Hogan avenue west of Grand avenue, to remove at his 
own cost, so much of the bank of earth as would encroach 
upon and obstruct Hogan avenue whenever the city engi- 
neer should notify him to do so, or the city should order 
the curbing, guttering, macadamizing, etc., of said portion 
of Hogan avenue. And in 1874 he signed a petition to 
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the county court of St. Louis county asking that Hogan 
avenue be opened as a county road. 

Whether he is now estopped from asserting that there 
is no such street, is a question which we deem it unneces- 
sary to consider, because we are of the opinion that the 
deed under which he claims, from Hogan and wife and 
Marie Garnier, by its distinct recognition of Hogan ave- 
" nue, as a public street, and conveying to him only the land 
to a line thirty feet south of the north line of survey 1660, 
and recognizing the strip between those two lines as a 
part of Hogan avenue amounts to a dedication of that 
strip to the city for a street. The Vandeventer strip of 
thirty feet was accepted by the public by its public use as 
a street from 1857 continuously, and so we are inclined to 
believe from the evidence, was the south or Hogan half, 
but whether this half was or not, in 1870 the city authori- 
ties accepted the dedication made by Marie Garnier and 
Hogan and wife by grading the avenue its full width, sixty 
feet, within the city. 

Who owns the strip in question? Certainly the plaintiff 
does not, for it is outside the boundaries of the tract con- 
veyed to him. John Hogan does not since his deed to 
plaintiff, if he ever did, nor can Mrs. Garnier, who was 
once the owner, assert her title against the city’s claim, 
because in the deed executed by her and Hogan and wife 
to the plaintiff, they distinctly recognized its dedication to 
the city made by Hogan in 1857 or 1858. The fact that 
Mrs. Garnier was a party to that deed must have escaped 
the attention of both the circuit court and the court of 
appeals. The judgment is reversed and the bill is dismissed. 
All concur. 
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Tue State ex rel. Hatnes et al., Appellants, v. Touson et al. 


1. The Statute Abolishing Estates-tail: rerRsonNaL PROPERTY. 
Section 4 of the statute of Uses and Trusts, (R. S. 1879, 2 3941,) 
abolishing estates-tail, has no application to money ; (1) Because, 
by its terms, it is limited toland; (2) Because there never was such 
a thing known to the law as an estate-tail in mere personal chattels 
not savoring of the realty. 

2. Bequest of Money: AnsoLUTE ESTATE VESTED IN FIRST TAKER: 
LIMITATION OVER, vorpD. The residuary clause of a will was as fol- 
lows: ‘I give, bequeath and devise unto my beloved niece, M. 8S. 
P., all my estate not hereinbefore devised, that is to say: (Here 
followed, described by numbers, the real estate devised.) To have, 
hold and enjoy to the only proper use and behoof of the said M. 8. 
P., and her heirs forever. The true intent and meaning of this de- 
vise, is to give to the said M. S. P. all my estate, real, personal and 
mixed, not hereinbefore devised; provided, however, that it is my 
will and desire, that, if the said M.S. P. shall die without issue, 
then, in such event, the estate herein devised to her shall descend 
and go to W.and N., sister M.’s children.”’ Held, (1) That the 
limitation over to W. and N. was not void as being within the rule 
against perpetuities, because, as W. and N. were persons in being, 
the words “die without issue’ must mean issue living at the death 
of M. 8. P.; but (2) The limitation was void for repugnancy, so far 
as concerned the money belonging to the testator and passing by 
this bequest, because M. S. P. took the absolute property therein. 


Appeal from Howard Circuit Court.—Hon. G. H. Burcr- 
HARTT, Judge. 


AFFIRMED. 
Draffen § Williams for appellant. 


1. There is no repugnancy between the clause in the 
will giving the residue of the estate to Margaret Shannie 
Page, and the subsequent one providing that upon her 
death, without issue, the estate should descend and go to 
William and Nathan Haines. Norris v. Beyea, 13 N. Y. 
273; Tyson v. Blake, 22 N. Y. 558. 

2. It is now well settled that an interest in personal 
property can be created after a life estate. 2 Kent Com., 
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352, and the cases cited above. Under our statute, (§ 3942, 
first enacted in 1845, the words “dying without issue,” 
are construed to mean “issue living at the death of the 
person named as ancestor.” 

3. The limitation over being good, Margaret Shannie 
Page was only entitled to the income or interest upon the 
money in the hands of the defendant administrator, dur- 
ing her life,and a payment of the principal to her was un- 
authorized, and constituted no defense, and the court ought 
so to have declared. Tyson v. Blake, 22 N. Y. 558; Norris 
v. Beyea, 13 N. Y. 273; Field v. Hitchcock, 17 Pick. 182; 
Golder v. Littlejohn, 30 Wis. 244; Wootten v. Burch, 2 Md. 
Ch. Dec. 190; Spear v. Tinkham, 2 Barb. Ch. 211; 2 Lead. 
Cas. Eq., (Hare & Wallace) 535; Austin v. Watts, 19 Mo. 
297, 298, 300. There is a distinction between a general 
legacy with remainder over, and a specific legacy with the 
same limitation, as to the duty of the executor. When a 
chattel is specifically bequeathed the executor may deliver 
it to the first taker, but in a general legacy of the residue, 
as in the case at bar, the executor can only pay the tenant 
for life the income, and must preserve the principal for 
those who are to take in remainder. Field v. Hitehcock, 17 
Pick. 182; Wootten v. Burch, 2 Md. Ch. Dec. 190; Living- 
ston v. Murray, 68 N. Y. 485. 

4. Margaret Page was only entitled to a life estate in 
the money, with remainder to the relators, if she died 
without issue, and to the issue, if any survived her. In 
either event, she only took a life estate. Thompson v. Craig, 
64 Mo. 312. 


Chas. A. Winslow with Major, Shackelford § Herndon for 
respondents. 


1, The position that the will vested only a life estate 
in the first legatee, is untenable. No such estate is created 
by express words, and there are no limitations on the gen- 
eral estate devised from which it can be implied. The 
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limitation over upon the general estate, in the contin- 
gency of death without issue, is too remote and uncer- 
tain to create a life estate in the first taker. Authorities 
cited elsewhere clearly establish this position. 

2. The contingent legacy can only take effect, if at 
all, as an executory devise. As a good executory devise, it 
conferred upon M. 8. Page the possession and control of the 
entire property devised to her as the first taker. The execu- 
tor had no right to retain the personalty a moment beyond 
the time when it became his duty to pay it over under the 
statutes as a legacy. No trusts attached to it in his hands 
for the benefit of the contingent legatees. His duty was 
to pay the money to the first legatee, and a failure in this 
respect would have been a breach of his bond. She had 
the right to recover it by suit. The court, even, had no 
power to retain it or direct its disposition for the protec- 
tion of the contingent legatees. Their remedy was in 
equity. Griffiths v. Smith, 1 Ves., Jr.97; Pelham v. Taylor, 
1 Jones Eq. 121; Fiske v. Cobb, 6 Gray 144; Howland v. 
Howland, 100 Mass. 222; Condict v. King, 13 N. J. Eq. 382; 
Rowe v. White, 16 N. J. Eq. 417; Jones v. Stites, 19 N. J. 
Eq. 827; Lapham v. Martin, 33 Ohio St. 99; 2 Williams on 
Exrs., (6 Am. Ed.) 1490. 

8. The will vests in the first legatee the absolute 
power of disposition over the personal estate. (1) The 
words “to have, hold and enjoy to the only proper use and 
behoof,” standing unlimited and unrestrained imply abso- 
lute power and dominion. No life estate, express or gen- 
eral, is created; no limitations or restrictions are placed 
on the free use and enjoyment of the property; no trustee 
is appointed or trusts declared; but the unrestrained use 
and enjoyment is given in words most absolute, and the 
disposition made “in a way that might result in the con- 
sumption of the property itself,’ which is always indicative 
of an absolute gift. Allen v. Claybrook, 58 Mo. 131; Rubey 
v. Barnett, 12 Mo. 3; Noreum v. D’Oench, 17 Mo. 117; 
Hazel v. Hagan, 47 Mo. 277; Green v. Sutton, 50 Mo. 186. 
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(2) Where the clear import of the gift is to vest the lega- 
tee with the power of disposing of the principal fund, the 
thing itself, so that in the lawful exercise of that power 
the estate may be consumed by the first legatee, and noth- 
ing be left at his decease, and where only the residue un- 
disposed of is given over, then the legacy over is void for 


repugnance to the absolute ownership previously given. 
Pinckney v. Pinckney, 1 Bradf. Sur. 272. If, therefore, it 
appears to have been the intention of the testator, either 
from the words used or the general nature and object of 
the bequest, that the first taker should use any part of the 
principal, or it isso disposed of that she might lawfully do 
so, so that only the residue could pass over, the gift was 
absolute and the condition void. It is only when the 
entire interest, the thing itself, is limited over, that such 
conditions are upheld; and, without the appointment of 
trustees, the creation of some trusts in the executor, or 
some express provisions tor the purpose, it is difficult to 
conceive how such a thing can be accomplished with per- 
sonal property. 4 Kent’s Com., (10 Ed.) 303; Attorney 
General v. Hall, Fitzgibbon 314; Flanders v. Clark, 1 Ves. 
Sr. 9; Ross rv. Ross, 1 Jac. & Walk. 153; Flinn v. Davis, 18 
Ala. 158 et seq.; Harris v. Knapp, 21 Pick. 412; Ramsdell 
v. Ramsdell, 21 Me. 288; King v. King, 12 Ohio 390: Davis 
v. Boggs, 20 Ohio St. 550; Lynde v. Estabrook, 7 Allen 68 ; 
McKenzies Appeal, 41 Conn. 607; Allen v. Claybrook, 58 
Mo. 131. 

4. The limitation over to relators contained in the 
will is void for repugnancy to the general gift of the 
property to the first legatee, because of the peculiar words 
used in the bequest, the nature of the bequest itself, and 
the circumstances surrounding the will. 

5. The form of the bequest was such, conceding it 
to be valid, that it became the duty of the executor to 
pay the legacy to the first legatee, and the money in 
his hands had been so paid over in accordance with the 
will. Under this defense it is maintained that the defend- 
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aut, Tolson, having married the first legatee, became en- 
titled to the legacy, which was of the whole estate, to the 
extent of his wife’s interest therein, by virtue of his mari- 
tal rights, and that he had in that capacity appropriated 
the money to his own use. Walker v. Walker, 25 Mo. 367. 


Hoven, J.—This action is upon the bond of Joseph 
Tolson, as administrator de bonis non,with the will annexed, 
of the estate of John McDonald, deceased, for an alleged 
failure to pay over to relators the amount found in his hands 
on his final settlement, which they claim as contingent 
legatees under the will of said McDonald, who died testate 
in 1873, in Howard county, Missouri. The will was pro- 
bated April 14th, 1873, and William G. Edwards, who was 
named as executor, qualified and commenced the adminis- 
tration, and afterward died. February 14th, 1875, Tolson 
was appointed, and received $2,655.56 as the amount left 
unadministered in Edwards’ hands. M. 8. Page, the prin- 
cipal legatee, was then his wife. November 3rd, 1875, he 
made his final settlement, showing $2,427.74 in his hands. 
M.S. Page, then Mrs. Tolson, died without issue in March, 
1877, according to the petition, and this action was com- 
menced July 9th, 1877. Tolson claimed the money in his 
hands as husband, and paid out portions of it to his wife 
and for her benefit, during her lifetime, in accordance with 
his construction of the will. 

The will in question, omitting the formal parts and 
the first and last clauses, which are not material, is as fol- 
lows: (2) Itis my will and desire that my executor, here- 
inafter mentioned, shall, as soon as convenient after my 
demise, pay all and singular my just debts and funeral ex- 
penses out of my money and personal property. (38) I 
give, bequeath and devise unto Fanny Rawlins, the sum 
of $1, unto the heirs of Mary Haines $1 each, to Strother 
H. McDonald the sum of $1, to be paid to the aforesaid 
parties by my executor in convenient time after my demise. 
(4) I give, bequeath and devise unto my beloved niece, 
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Margaret Shannie Page, all my estate not hereinbefore de- 
vised, that is to say: (Here follows, described by num- 
bers, the real estate devised.) ‘To have, hold and enjoy to 
the only proper use and behoof of the said M.S. Page, and 
her heirs forever. The true intent and meaning of this 
devise is, to give to the said M. 8S. Page all my estate, real, 
personal and mixed, not hereinbefore devised in the third 
section of this will; provided, however, that it is my will 
and desire, that, if the said M.S. Page shall die without 
issue, that then, in such event, the estate herein devised to 
her shall descend and go to William and Nathan Haines, 
sister Mary Haines’ children. 

It is argued by the appellants that the fourth clause of 
the will in question created at common law, an estate-tail 
in Margaret Shannie Page, and that by the 


1. THE STATUTE 


ABOLISHING ES- f, . sat} : - ots . > lease -« 
AMrerstu: per. /0urth section of our statute of Uses and 


sonal property. ‘Trusts, (R. S., § 3941,) this estate was cut 


down to a life estate in M.S. Page, with remainder in fee 
to the next taker, and, therefore, as M.S. Page had only a 
life estate in the money sued for, the administrator with 
the will annexed, had no right to pay it over to her, but 
should have taken proper steps to secure the corpus of said 
fund for the benefit of the relators, and having failed to 
do so, he is liable on his bond. As the property sued for 
is money, the section of the statute in relation to Uses and 
Trusts above cited, can have no application. That section 
is, by its terms, applicable to lands, only. Besides, mere 
personal chattels which do not savor of the realty, cannot 
be entailed, and there is, therefore, no such estate known 
to the law, as an estate-tail in money, and the statute can 
at most, only take effect as to the land devised to Miss 
Page. 

The argument of the appellants, however, necessarily 
concedes what we think is quite evident, that the will does 
not, on its face, and by its terms, create a life estate simply. 
in Miss Page. If it does not create a life estate, it is plain 
that, so far as the form of the gift is concerned, the whoic 
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property in the money and other personalty passed to Miss 
Page, with an executory devise over to the relators. It is 
well settled, however, that an executory limitation of either 
real or personal estate to take effect after an indefinite fail- 
ure of issue, is void. Badger v. Lloyd, 1 Salk. 232; Chism 
v. Williams, 29 Mo. 288. In order to qualify the common 
law meaning of the words “ die without issue,” counsel for 
appellants rely upon section 3942 of the Revised Statutes, 
which is as follows: Section 3942. “ When a remainder 
in lands or tenements, goods or chattels, shall be limited 
by deed, or otherwise, to take effect on the death of any 
person without heirs, or heirs of his body, or without issue, 
or on failure of issue, the words ‘ heirs’ or ‘issue’ shall be 
construed to mean heirs or issue living at the death of the 
person named as ancestor.” Whether an ereevtory devise 
comes within the provisions of this section, need not be 
decided in this case; for even if the statute does not in- 
clude executory devises, there are words sufficient in the 
will to limit the words “ die without issue,” to issue living 
at the death of M.S. Page, as the limitation over is to two 
persons in being, and not to them and their heirs. Timber- 
lake v. Graves, 6 Munf. 174; Chism v. Williams, 29 Mo. 
288; Deihl v. King, 6 Serg. & R. 29; Bedford’s Appeal, 40 
Pa. St. 18. So far as the form of the gift then is concerned 
it is not within the rule against perpetuities. Butas Miss 
Page took the entire property in the money sued for, and 
not a mere life estate therein, and as the words of the 
will “to have, hold and enjoy to the only proper use and 
behoof of the said M. S. Page, and her heirs forever,” 
evidently contemplate that she should have the right to 
use the fund bequeathed, we are of opinion that the money 
vested in her absolutely, and that the limitation over is 
void for repugnancy. 4 Kent 303; Rubey v. Barnett 12 Mo. 
6; Allen v. Claybrook, 58 Mo. 131; 2 Redfield on Wills, 277; 
Amelia Smith's Appeal, 23 Pa. St. 9. It follows that the 
present action cannot be maintained. If the plaintiffs 
have any rights under the statute of Descents and Distri- 
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butions, they must be asserted in a different way. The 
judgment of the circuit court will be affirmed. The other 
judges concur. 


FauLKNer ef al., Executors, v. FAULKNER et al., Appellants. 


Promissory Note: variance. Plaintiffs declared upon a note as 
payable to B., one of the executors of F. At the trial they offered 
in evidence a note payable to B. and F., executors of F. Held, a 
fatal variance. 

ACTION AGAINST INDORSER: PLEADING. In an action against 
the indorser of a promissory note payable at a particular place, and 
not presented to the maker in person, the petition will be fatally 
defective if it fails to aver presentment at that place, demand of 
payment and notice to the indorser. 





: EVIDENCE. In support ofa petition containing such 


averments it seems that evidence will be received, excusing such 


presentment or showing a waiver of demand and notice, as ex gr. a 
distinct promise to pay, made after maturity by the indorser, with 
full knowledge. 
Notary’s Certificate of Protest as Evidence. Section 20 of 
the chapter on Bills and Notes, (R. S. 1879, 2 552,) makes a notarial 
protest, without more, evidence of demand and refusal to pay; but 
to be evidence of notice of dishonor, section 50 of the chapter on 
Evidence, (R. 8. 1879, 2 2320,) requires that it be verified by the no- 
tary’s affidavit. 

: NorIcE. To be evidence of notice, a notary’s certificate 
should show how the notice was given. 
Promissory Note: rreseNTMENT. If a note payable at a particu- 
lar bank be presented at the place formerly occupied by that bank, 
to the officers of another bank then occupying the premises, it will 
be a good presentment. 

INDORSER’S LIABILITY. If the proper steps are not taken to 
fix the indorser and thus convert his conditional liability into an 
absolute engagement, he is discharged, unless, with a full knowl- 
edge of all the facts of his release, he promises to pay the debt, or 
does acts from which such promise can be clearly and unmistakably 
inferred. 

ACCOMMODATION INDORSEMENT: EXECUTORS. An executor 
permitted his co-executor to use money of the estate for his own 
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purposes, taking the note of the latter with an accommodation in- 
dorser payable to both of the executors. The court inclines to the 
opinion that the first executor was a holder for value, with the right 
to enforce the note against the indorser. 

——-: PAROL EVIDENCE TO EXPLAIN A SIGNER’S RELATION TO THE NOTE. 
Although a person who, before delivery, indorses a note of which 
he is neither payee nor indorsee, is prima facie one of the makers, 
parol evidence is always admissible to show in what capacity his 
signature was given. 

: INDORSER’S RIGHTS, An indorser has no right to require the 
holder of a note to enforce it against the maker by suit, and is not 
discharged by the holder's failure to comply with such a require- 
ment. 

Contract, with same Person both Obligor and Obligee. A 
party bound in a contract with others, whereby he becomes both 
obligor and obligee, cannot maintain an action on the contract at 
law, if the contract be joint only; but he may if it be joint and 
several. Thus a note executed by one of two executors in favor of 
himself and his co-executor, may be enforced-by the two by action 
against the indorsers. 

Promissory Note: consiDERATION: EXECUTORS. A note given by 
an executor in favor of himself and his co-executor for money of 
the estate used by himself, is not void for want of consideration. 


Appeal from Phelps Circuit Court.—Hon. V. B. Hui, 
Judge. 


REVERSED. 


This was a suit on a note, brought by J. D. Faulkner 
and C. C. Bland, as executors of R. P. Faulkner, deceased, 
against the same J. D. Faulkner together with D. W. 
Faulkner, H. M. Noel, Alex. Demuth and D. W. Malcolm. 
Before trial the suit was ‘dismissed as to the defendant J. 
D. Faulkner. There was a judgment for plaintiffs. 


Overall, Judson § Tutt for appellant Demuth. 


1. The petition failed to state a cause of action in 
favor of the plaintiffs suing. Plaintiffs Faulkner and Bland 
alleged a promise made by defendants to Bland only. This 
is a fatal defect. Bliss Code Plead., § 414. It is nota 
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mere misjoinder of parties. Mann v. Marsh, 21 How. Pr. 
372. That plaintiffs sued “as executors,” or that the note 
was alleged to be payable to Bland “as executor,” is im- 
material. The words are merely descriptio personae. Rit- 
tenhouse v. Ammerman, 64 Mo. 199. The fact that the note 
actually sued on was payable to both plaintiffs, does not 
obviate the objection. The petition must by its averments 
disclose a cause of action; it cannot be aided by exhibits 
filed. Curry v. Lackey, 35 Mo. 392. 

2. The note was upon its face and the admitted facts, 
void as to all the defendants. The actual case tried, not 
that which the petition is made to represent, is a suit upon 
a note made by one of plaintiffs (who is also defendant), 
with his co-defendants as sureties, and the singular anomaly 
is presented—which, it is submitted, finds no parallel in 


the authorities—of a principal debtor seeking, as co- 
plaintiff, to exact payment of his own debt from himself 
and his sureties in an action at law. Upon this case we 
submit: (1) In contemplation of law a man can neither 
contract with nor sue himself. Parsons Partnership, 290 ; 
Eastman v. Wright, 6 Pick. 320; Mainwaring v. Newman, 2 
Bos. & P. 124; Neale v. Turton, 4 Bing. 149; 1 Chitty 
Plead., (16 Am. Ed.) 63. The great embarrassment which 
courts of equity have experienced, in attempting to afford 
any relief in the case of firms with a common member, 
illustrates the universal recognition of the principle stated. 
5 Am. Law Rev. 51; Cole v. Reynolds, 18 N. Y. 74; Rogers 
v. Rogers, 5 Ired. Eq. 31; 1 Story Eq. 679; Parsons on 
Part., 288; Grahame v. Harris, 5 Gill & J. 490; Burley v. 
Harris, 8 N. H. 235; Portland Bank v. Hyde, 11 Me. 198; 
Belknap v. Gibbens, 13 Met.471. (2) That J. D. Faulkner 
assumed to contract with and sue himself, ‘as executor,” 
is Wholly immaterial. Moffatt v. Van Mullingen, 2 B. & P. 
124n. Neither as executor nor in any other capacity could 
Faulkner contract with himself; nor alone, nor jointly 
with his co-executor, sue himself. 6 Pick. 320; 2 Will- 
iams Executors, 912; Fitzgerald v. Bochm, 6 Moore 332. 
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(3) There being no contract made by Faulkner, the princi- 
pal, no obligation was created against the co-defendants, his 
sureties. Theobald on Principal and Surety, 2; Brandt 
on Surety, § 36; Andrus v. Chretien, 3 La. 48; Domat Civil 
Law, bk. 3, tit. 4, art. 2; Leckie v. Scott, 10 La. 416; Levy 
v. Wise, 15 La. Ann. 38. It is true that where the principal 
has a defense to the contract in the nature of a personal 
privilege or protection, such as coverture or infancy, the 
contract subsists, and sureties may be charged. But the 
vases illustrating this familiar doctrine are clearly distin- 
guishable from those where there is no principal obligation 
sapable of being assumed. In cases of the former class 
the law contemplates a principal obligation created and 
actually subsisting, but against which the principal enjoys 
a personalexemption. Brandt on Surety, $$ 11,128. But 
where there is in contemplation of law, no principal and 
no debt, there can be no surety. Ib., § 121. In the case 
at bar there is no principal and no debt. Faulkner is not 
protected by a mere personal exemption or privilege from 
liability on a subsisting contract, but in contemplation of 
law there was no contract. There is nothing upon which 
the obligation of surety can rest. 

8. The note was void for want of consideration as to 
all parties. As each of the co-executors had a several 
power over the assets of the estate, (1 Perry on Trusts, § 
421,) the permission given Faulkner by his co-executor to 
collect the St. Louis note constituted no legal considera- 
tion for the note now sought to be enforced against his 
sureties. Assuming, therefore, that the note had been 
executed to Bland alone, as set out in the petition, and suit 
brought by Bland alone, it is clear that the right of Faulk- 
ner to collect the assets of the estate did not rest upon the 
permission of his co-executor, and that the granting or 
withholding such permission or consent could have no efli- 
cacy whatever in enlarging or lessening his lawful powers. 
There is no evidence of a devastavit; that Faulkner col- 
lected assets belonging to the estate affords no presumption 
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whatever of one; the law presumes that, as he did what 
he had a right to do, the funds so collected were held by 
him for the purpose of his trust, as required by law. The 
fact that Bland testifies that he has “ had exclusive control 
of all money and property belonging to the estate for two 
years,” cannot impair this presumption, or change the law 
controlling the powers of co-executors. 


L. F. Parker tor the other appellants. 


1. The note offered in evidence was not the note sued 
on, and should have been excluded. Kiskaddon v. Jones, 
63 Mo. 190; Buffington v. A. & P. R. R. Co., 64 Mo. 246; 
Edens v. H. & St. Jo. R. R. Co., 72 Mo. 212; Waldhier v. 
Hi. & St. Jo. R. R. Co., 71 Mo. 514. 


2. There is no evidence of presentment, demand or 


notice to charge Malcolm as indorser. Diligence in these 
particulars is a condition precedent to plaintiffs’ recovery. 


U. S. Bank v. Smith, 11 Wheat. 171; Sebree v. Dorr, 9 
Wheat. 558; Irvine v. Withers, 1 Stewart (Ala.) 234. Neither 
presentment nor demand was made at the Security Bank, 
where the note was payable, nor is it shown whether said 
bank is out of business, or if still in business, whether the 
notary made any effort whatever to find it. The notary’s 
certificate, not being supported by affidavit, is no evidence 
of notice to the indorser, (R. 8., § 2320;) though it is no- 
tice of demand and refusal. R.S., § 552. 

3. There is no evidence of any waiver of protest by 
Malcolm, and such evidence, if offered, would have been 
inadmissible under the pleadings. Long v. Dismer, 71 
Mo. 452. Such evidence must be clear and distinct, and 
will be strictly construed. 1 Parsons Notes and Bills, 596; 
Jaccard v. Anderson, 37 Mo. 91. It would have been in- 
competent if offered, because no issue as to waiver was 
made by the pleadings. Kiskaddon v. Jones, supra; Buf- 
fington v. R. R., supra; Edens v. R. R., supra; Waldhier v. 
R. R., supra. 
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4. If the case was decided upon the theory that Mal- 
colm was liable as maker, then he was discharged by fail- 
ure to prosecute the suit against J. D. Faulkner; for he was 
at best security for Faulkner. R.S8., $$ 3896, 3897; Peters 
v. Linenschmidt, 58 Mo. 464. 

5. The note was given without consideration, and is 
void. Permission from one executor to his co-executor to 
collect money due the estate of which they were joint ex- 
ecutors, is no consideration. If there be several executors 
they are regarded in the light of an individual person ; 
they have a joint and entire interest in the effects of their 
testator. Murray v. Blatchford, 1 Wend. 583; 1 Williams 
on Executors, (5 Ed.) 818. And neither can recover money 
or property of the estate which is in the hands of the other, 
at law; (1 Williams on Executors, 819,) each having full 
power and being the absolute owner. Saunders v. Saun- 
ders, 2 Litt. (Ky.) 314. Faulkner, therefore, had the right 
to collect the money without the permission of his co-ex- 
ecutor. 

6. The note is also void, because it is a contract of a 
man with himself. 1 Pothier, Obligations, 306; Bishop 
Contracts, 250, 251, 254, note 2. 

7. A note or other security given by one executor in 
which he, with his co-executor, is promisee, cannot be en- 
forced in a court of law against either the promising ex- 
ecutor or his surety. An executor cannot sue his co-exec- 
utor or one bound juintly with him in a court of law. 1 
Williams Executors, 820; Fitzgerald v. Boehm, 6 Moore 
832; Martin v. Martin, 13 Mo. 36; Simon v. Albright, 12 
Serg. & R.429; Steinman v. Saunderson, 14 Serg. & R. 357; 
Moffatt v. Van Mullingen, 2 Chitty (K. B.) 539; Quinn v. 
Stockton, 2 Litt. (Ky.) 343; Chandler v. Shehan, 7 Ala. (N. 
S.) 251. 


C. C. Bland and Smith § Krauthoff for respondents. 


1. The note was properly admitted in evidence. The 
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variance, if any, could not mislead defendants. R.S5S., § 
3565. As they failed to file the aftidavit required by the 
statute, they cannot be heard to complain. Clements v. 
Maloney, 55 Mo. 352; Meyer v. Chambers, 68 Mo. 626. 

2. The protest was admissible in evidence; (Wag. 
Stat., 598, § 50; Commercial Bank v. Barksdale, 36 Mo. 5683 ;) 
at least to prove demand and refusal. Wag. Stat., 218, § 
20; 2 Dan. Neg. Inst., (2 Ed.) § 959. 

3. Aside from the protest, there is sufficient evidence 
of notice to Maleolm. (a) In a suit by a holder against an 
indorser, a recovery can be had upon proof that the in- 
dorser, after the time when he was entitled to notice of 
protest, acknowledged his liability. Such proof is prima 
facie evidence of a demand and notice. 2 Dan. Neg. Inst., 
$$1147, 1152, 1156, 1157, 1162; 1 Parsons Notes and Bills, 

yp. 595, 596, 597, 598, 604, 605; Salisbury v. Renick, 44 Mo. 
554; Story Prom. Notes, § 364. The proof in this case 
is, that Malcolm frequently, in conversation with plaintiff, 
after the maturity of the note admitted his liability. Again, 
his conduct in requiring Bland to bring suit is an admis- 
sion that he was bound for the payment of the note, other- 
wise he would have had no concern with the note and no 
right to avail himself of the provisions of section 1, page 
1302, Wagner's Statutes. An admission that he was bound 
is tantamount to an admission that he received notice. 
Proof of such an admission absolved plaintiff from prov- 
ing notice. Lane v. Steward, 20 Mo. 98; Chitty on Bills, 
(8 Ed.) 533; 3 Kent Com., 113; Zebbetts v. Dowd, 23 Wend. 
379. Whether Malcolm’s actions amounted to an admis- 
sion of the receipt of notice, was a question of fact for the 
jury. Union Bank v. Magruder, 7 Pet. 287. (6) The name 
of Maleolm being signed on the back of the note, and he 
being neither payee nor indorsee, was prima facie a maker, 
and the plaintiffs were entitled to recover against him 
without proof of demand and notice to him. Baker v. 
Block, 30 Mo. 225; Western B. Asso. v. Wolff, 45 Mo. 104; 
Cahn v. Dutton, 60 Mo. 297. 
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4. Malcolm claimed in his answer and testimony to 
be an indorser. As such, the statute in relation to sureties 
and their discharge, had’no application to him. Wag. 
Stat., 1302; Clark v. Barrett, 19 Mo. 39; Freligh v. Ames, 
31 Mo. 253; Miller v. Mellier, 59 Mo. 388; Langdon v. Mar- 
kle, 48 Mo, 357. 

5. The note is supported by a valid consideration. 
It was given fora loan of money by the estate of R. P. 
Faulkner to J. D. Faulkner. Such a note is enforceable. 
2 Redfield Wills, (Ed. 1866) 116; Alston v. Jackson, 4 Ired. 
Law 49. By indorsing the note Malcolm and Demuth 
warranted the power of J. D. Faulkner to execute it. Story 
on Prom. Notes, (7 Ed.) § 185; 1 Dan. Neg. Inst., (2 Ed.) 
$$ 226, 242, 669. 675, 676. And, although the note should 
be held not enforceable against Faulkner, it is, neverthe- 
less, a valid instrument as to them. Weed S. M. Co. v. 
Mazwell, 63 Mo. 486; Bank v. Caverly, 7 Gray 217. The 
supposed difficulty arising from the fact that J. D. Faulk- 
ner was the principal in the note, and at the same time one 
of the representatives of the fund from which came the 
consideration for said note, and as such required to bring 
suit therefor, was obviated by the dismissal of the suit as 
to him. Under the statute the holders of the note could 
sue as many of the persons liable thereon as they saw 
proper. 2 Wag. Stat., 1001, § 7; Page v. Snow, 18 Mo. 
126. The difficulty affected only the remedy and not the 
right nor the validity of the note. Pitcher v. Barrows, 17 
Pick. 361; Blake v. Wheadon, 2 Hayw. 109; Smith v. Lusher, 
5 Cow. 688. The position that J. D. Faulkner was both 
maker and payee of the note, is untenable. The consid- 
eration of the note was, as shown by the evidence, a por- 
tion of the estate of R. P. Faulkner, of which J. D. Faulk- 
ner and Bland were executors. The payees of the note 
were trustees of an express trust, and the note was payable 
to them in their representative capacity. They had no 
direct persona] interest in the note. 

6. Malcolm is liable notwithstanding his position as 
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accommodation indorser, if the plaintiffs are holders for 
value. Story Prom. Notes, § 194; Byles on Bills, pp. 
198, 208, 209. And this, although they knew at the time 
they took the note that the indorsement was for accommo- 
dation only. Miller v. Mellier, 59 Mo. 338; 1 Parsons Notes 
and Bills, pp. 183,184; Thompson v. Shepherd, 12 Met. 311; 
Molson v. Hawley, 1 Blatchf. C. C. 409; Marr v. Johnson, 9 
Yerg.1. And the estate of R. P. Faulkner, and the plaint- 
iffs as the representatives of that estate, must be regarded 
as holders for value within the meaning of the above rule. 
Story Prom. Notes, § 195; 1 Dan. Neg. Inst., (2 Ed.) § 790. 

7. Presentment at the former place of business of the 
Security Bank was sufficient. Lawrence v. Dobyns, 30 Mo. 
196; McKee v. Boswell, 33 Mo. 567; 1 Dan. Neg. Inst., §§ 
635, 639. 


I. 


SuEerwoop, C. J.—The note in suit was declared on as 
made, executed and delivered to C. C. Bland, as one of the 
executors of the estate of R. P. Faulkner; that offered in 
evidence in support of such allegation was, according to its 
terms, made and executed to J. D. Faulkner and C. C. 
Bland, executors. The objection to the introduction of 
the note in evidence was consequently well taken, and 
should have prevailed. This is not a case of mere statu- 
tory variance, such as may be cured by failure to make the 
requisite affidavit, but a failure of proof in a vital particu- 
lar; the allegation of one cause of action and the intro- 
duction of evidence to establish another and very different 
eause. Waldhier v. H. § St. Jo. R. R. Co., 71 Mo. 514. 


II. 


There are other objections equally serious connected 
with the petition. The note offered in evidence is made 
payable at the Security Bank, while the one declared on 
does not mention any place of payment; the allegata and 
probata, therefore, do not correspond. Mr. Justice Story 
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says: ‘Nothing is better established, both on principle 
and authority, than that if the place where a note is paya- 
ble is omitted in the declaration, it is fatal; for the evi- 
dence produced -does not support the declaration. There 
is a variance in the essence of the instrument as declared 
on and as proved.” Sebree v. Dorr, 9 Wheat. 558. The 
note in suit is payable, as already stated, at a particular 
place, and there is no allegation in the petition of present- 
ment at such place, demand of payment and of notice to 
the indorser. His contract, like his liability, is only con- 
ditional. The condition precedent to his conditional lia- 
bility becoming absolute is that the holder demand payment 
at the place designated, and duly notify him of any de- 
fauit. The plaintiffs’ title to recover, therefore, depends 
upon averment of performance of the condition precedent. 
The petition before us containing no such averment, its 
absence is fatal to any recovery against the indorser. 


ITT. 


If the petition had contained the proper allegation 
just mentioned as to presentment, etc, it seems that the 
authorities preponderate, at least in this country, in favor 
of the view that evidence excusing such presentment or 
showing a waiver of demand and notice, as er gr., a dis- 
tinct promise to pay made after maturity by the indorser, 
with full knowledge, etc., would be admissible in support 
of the usual averment. 2 Chitty Plead, (16 Ed.) p. 79 n. 

BY. 

But even had the petition been properly drawn in the 
foregoing particulars, the certificate of the notary would 
have been insufficient in support thereof; and this is ap- 
parent for this reason: By a legislative oversight, although 
section 20, (1 Wag. Stat., 218,) makes a notarial protest 
evidence of a demand and refusal to pay, section 50, (Ib., 
598,) only makes such protest evidence of demand, refusal 
and notice of dishonor, when verified by affidavit, so that 
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the certificate of the notary in the present instance not 
being verified as required, could be evidence, even if other- 
wise unobjectionable, only of demand and refusal, and not 
of notice. The certificate is also objectionable in that it 
fails to state how; or in what way, the notary gave notice 
to Malcolm, the indorser. Had it stated that the notary 
had mailed to Malcolm, at the proper post office, the usual 
papers, this would have been sufficient. Pier v. Heinrich- 
shoffen, 67 Mo. 163. The certificate is otherwise unobjec- 
tionable. It shows due diligence on the notary’s part. He 
went to the locality designated for payment. Not finding 
the Security Bank at the place it formerly occupied, he 
did all he could do by presenting the note for payment to 
the officers in charge of a bank occupying the rooms for- 
merly occupied by the Security Bank. In such cireum- 
stances no demand on the makers was necessary. 2 Daniel 
Neg. Inst., § 1119. 
s V. 

As this case must go back for re-trial, it is unneces- 
sary to discuss the sufficiency of the evidence to establish 
Malcolm’s liability as indorser. We may, however, venture 
the observation that in a recent case in this court, we held 
that “if the proper steps are not taken to fix the indorser, 
and thus convert his conditional liability into an absolute 
engagement, he is discharged, unless, with a full knowl- 
edge of all the facts of his release, he promises to pay the 
debt, or does acts from which such promise can be clearly 
and unmistakably inferred.” Long v. Dismer, 71 Mo. 452. 
Not a few authorities may be found announcing that an 
indorser will not be chargeable after laches by the holder, 
unless upon his express promise to pay. 2 Greenleaf Ev., 
§ 197, and cases cited. Some of the cases announce, on 
the other hand, a very lax rule in this particular, making 
almost any act or expression of the indorser sufficient to 
charge him. 1 Parsons Notes and Bills, 616. We are 
unwilling to follow them. 


2—T3 
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Vi 


Malcolm’s claim is, that he is only an accommodation 
indorser. There is no doubt that such an indorser, while 
the paper remains in first hands, may successfully plead 
and prove such fact asa defense. 1 Parsons Notes and 
Bills, 183, 184, and cases cited. But though such a defense 
is good as between the accommodation indorser and the 
person to whom he grants the use of his name, yet the de- 
fense becomes unavailable when the note passes into other 
hands. Jiller v. Mellier, 59 Mo. 388. We incline to the 
opinion that the paper has thus passed, and that Bland is 
a holder for value within the meaning of the authorities. 
Story Prom. Notes, § 195. This was certainly the result 
intended to be accomplished by all the parties, and we are 
not disposed to allow them to withdraw from the conse- 
quences of their own voluntary act and to proclaim that 
act a nullity. 





VIL. 

Although a person who, before delivery thereof, in- 
dorses a note of which he is neither payee nor indorsee, is 
prima facie one of the makers of such note, purol evidence 
is always admissible to show in what capacity his signature 
was given. Kuntz v. Tempel, 48 Mo. 71; Mammon v. Hart- 
man, 51 Mo. 168; Seymour v. Farrell, 51 Mo. 96; Cohen v. 
Dutton, 60 Mo. 297. The first declaration of law given at 
plaintiffs’ instance is, of consequence, erroneous. 


VIII. 


If Malcolm, as the petition ulleges, was an indorser of 
the note, he was not a surety, and if not, had no right to 
notify Bland to bring suit, and is not discharged because 
of any failure of the latter in that particular, nor because 
of the dismissal of such a suit after its commencement. 
The second declaration of law asked by defendant Mal- 
colm was, therefore, properly refused. Clark v. Barrett, 19 
Mo. 39. 
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IX. 


The authorities for defendants abundantly show that 
a party bound in a contract with others, whereby he be- 
comes both obligor and obligee, cannot maintain on such 
contract an, action at law; cannot, in a word, sue himself. 
This principle, however, does not apply, even at common 
law, except where the contract is joint, and not where it is 
(as are all contracts in this State) both joint and several. 
Thus, where an action was brought by A and B, payees of 
a joint and several note against C, one of the makers, and 
it was pleaded that the note was made by B, one of the 
plaintiffs, the defendant and another, and upon argument, 
the case of Moffatt v. Van Millengen,2 Bos. & P. 124 n, and 
other similar cases were discussed, and the plea was held bad. 
This was upon the grounds that the cases just cited were 
distinguishable from that one; that the contract sued upon 
was the several contract of the defendant; and the fact that 
there was also, upon the same instrument, a joint contract 
by the three makers, was no defense; that, practically, there 
were three promissory notes, signed by three different par- 
ties; and that the note declared on was not that signed by 
the plaintiff Smith, but that signed by the defendant. But 
it was freely conceded there, that if the note were merely 
a joint contract, it would not be enforceable at law. 
Beecham v. Smith, E. B. & E. 442. To the same effect are 
Winter v. White, 1 Brod. & Bing. 350; Bedford v. Brutton, 1 
Bing. (N. C.) 399; Leake on Contr., 440. Testing the case 
at bar by the rules just announced, no *question can arise 
but that the note in suit being the joint as wellas several 
contract of each and all whose names are signed thereto, 
an action is maintainable in favor of plaintiffs, and against 
defendants, even at law. The cases in support of the fore- 
going position, cases which make the distinction adverted 
to between actions on contracts joint and several, and ac- 
tions on those joint only, it seems are quite few in number, 
since those cited are all that a most diligent search has 
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been able to discover. But no case save an early one in 
Alabama, (Ramsey v. Johnson, Minor 418,) has been found 
denying the correctness of the foregving distinction. 


X. 


There is but one further point requiring discussion, 
and that is, whether there was any consideration for the 
contract evidenced by the note. If J. D. Faulkner has 
collected for his own use the note due the estate, we do not 
doubt that the note before us is supported by a valid con- 
sideration. An express promise to pay made by one exec- 
utor to another can be the basis for an action at law by the 
one against the ,other. Phillips v. Phillips, 1 Stewart 71. 
The fact that the note here is made payable also to J. D. 
Faulkner as one of the representatives of the estate, does 
not alter the validity of the transaction, nor overthrow the 
consideration which supports it. The note is not, strictly 
speaking, “ void at law,” even as to J. D. Faulkner. It 
would perhaps be more accurate to say it is not available 
or collectible at law, for if the note were absolutely void, 
recovery upon itin any forum would be impossible. But it 
is not absolutely void, because it is certain that if trans- 
ferred by the executors, action, even at law, might be 
maintained upon it by the transferee against all parties to 
it. 1 Daniel Neg. Inst., § 354, and cases cited. The note, 
therefore, is not void, nor without consideration, if Faulk- 
ner has, as before stated, collected the money for which 
this note was given, and applied the same to his own use ; 
for thereby he hag received the quantum of value repre- 
sented by the note. In short, we are disposed to regard 
the estate of R. P. Faulkner represented by Bland as the 
creditor, and the individual J. D. Faulkner, as the bor- 
rower and debtor; the real nature of the transaction, when 
divested of all technicality, being simply this: That J. 
D. Faulkner has borrowed the money of the estate from 
his co-executor, Bland, an irregular and improper transac- 
tion, it must be confessed ; but it does not lie in the mouth 
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of Faulkner to plead such irregularity as a defense, and 
no more does it lie in the mouths of those, his sureties, but 
for whose action in signing the paper, the necessity of this 
suit would not have arisen. The judgment is reversed 
and the cause remanded. All concur, except Ray, J., ab- 
sent. 





